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L. J. Christopher Company of Delaware, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: Geo. E. H. Goodlier, Esq. 

For Comm’r: Geo. H. Koster, C. P. A.; I. R. Blaisdell, 
Esq.; H. D. Thomas, Esq.; J. M. Hudson, Esq. 

Docket Entries . 

1926. 

June 15. Petition received and filed. 

44 18. Copy of petition served on Solicitor. 

44 18. Notification of receipt mailed taxpayer. 

July 15. Answer filed by Solicitor. 

Aug. 24. Copy of answer served on taxpayer, j Assigned 
to General Calendar. 

1927. 

Mar. 3. Notice of hearing May 2,1927, Los Angeles, Calif. 
44 7. Motion to place on Reserve Calendar fi^ed by tax¬ 

payer. 

4 4 11. Application for order to take depositions filed by 

taxpayer. 
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Mar. 12. Order to take depositions, signed and filed. Both 
sides notified. 

44 12. Order to strike from Circuit Calendar and re¬ 

stored to General Calendar signed and filed. 
Both sides notified. 

May 9. Depositions of Mr. Hookstratten, et al., filed. 

44 10. Copy of depositions served on G. C. 

44 26. Motion to suppress depositions filed by G. C. 

Copy served 5-28-27. 

Aug. 17. Motion to [place on Circuit Calendar, Los An¬ 
geles, filed by taxpayer. 

44 17. Granted. Both sides notified. 

1928. 

Mar. 7. Hearing date set 4-17-28, Los Angeles, Calif. 

4 4 8. Notice of appearance of Geo. E. H. Goodner as 

counsel for taxpayer filed. 

44 16. Motion to limit hearing to the issues of Rule 62. 

Granted. 

Apr. 17. Hearing had before Mr. Milliken on merits. 
Briefs June 15, 192S, due. 

May 11. Transcript of hearing filed 4-17-28. 

June 14. Brief filed by G. C. See 8931. 

44 15. Brief filed by taxpayer. See 8931. 

Oct. 2. Findings of fact and opinion rendered (Milliken) 
Judgment will be entered under Rule 50. 

1929. 

Jan. 15. Notice of settlement filed by G. C. See 8931. 

44 17. Hearing set Feb. 13, 1929. 

Feb. 5. Proposed alternative redetermination filed by 
taxpayer. Copy served 2-7-28. 

2 

Feb. 13. Hearing had before Mr. Millikin contested set¬ 
tlement under Rule 50. 

44 15. Order of redetermination entered. 

44 16. Transcript of hearing 2-13-29 filed. 

Aug. 14. Stipulation of venue filed. Court of Appeals of 
D. C. 

44 14. Petition for review by Court of Appeals of D. C. 

with assignments of error filed by taxpayer. 

44 14. Proof of service filed. 
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Oct. 12. Motion to enlarge time to 12-1-29 to prepare evi¬ 
dence and transmit record filed by Itaxpayer. 

“ 12. Order enlarging time to 12-2-29 for preparation 

of evidence and delivery of record, entered. 

Nov. 29. Motion for enlargement to 1-15-30 for prepara¬ 
tion of evidence and delivery of recory filed 
by taxpayer. 

“ 30. Order enlarging time to Jan. 15, 1930 for prep¬ 

aration of evidence and transmission and de¬ 
livery of record, entered. 

1930. ' j 

Jan. 14. Motion to enlarge time to prepare evidence and 
transmit record to 2-15-30 filed by taxpayer. 

“ 14. Order enlarging time to Feb. 15, 1930 for prep¬ 

aration of evidence and deliverv of record sur 
petition for review entered. 

“ 22. Statement of evidence lodged. 

“ 22. Proof of service of statement of evidence and no¬ 

tice of hearing February 5, 1930 filed. 

Feb. 3. Objections to statement of evidence filed by G. C. 

“ 5. Hearing had before Mr. Sternhagen Div. 10 on 

settlement of evidence—objected to by re¬ 
spondent—continued for hearing on settle¬ 
ment to March 27, 1930. 

“ 5. Order of continuance to March 27, 1930 on ap¬ 

proval of statement of evidence entered. 

44 10. Motion for extension to May 1, 193C for prepa¬ 

ration of evidence and transmission of record, 
filed by taxpayer. 

“ 11. Order enlarging time to May 1, 193Cf for prepa¬ 

ration of evidence and transmissioji and deliv¬ 
ery of record, entered. 

Mar. 8. Motion to advance hearing date for settlement to 
March 20, 1930, filed by taxpayer, j 

“ 10. Motion to advance hearing granted. 

“ 13. Objections to statement of evidence filed by G. C. 

“ 12. Transcript of hearing 2-5-30 filed. 

“ 20. Hearing had on settlement of evidence. Assigned 

to Mr. Marquette. 

Apr. 16. Order that respondent’s objections to statement 
of evidence be allowed, entered. 

“ 14. Transcript of hearing of 3-20-30 filedf 
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Apr. 30. Motion for enlargement of time to June 1, 1930 
to prepare and deliver record filed by tax¬ 
payer. 

44 30. Order enlarging time to June 2, 1930 for prepa¬ 

ration of evidence and delivery of record sur 
petition, entered. 

May 14. Agreed statement of evidence approved and or¬ 
dered filed. 

44 16. Praecipe filed, Proof of service thereon. 

44 29. Order enlarging time to July 1, 1930 for trans¬ 

mission find delivery of record entered. 

Now, June 9, 1930, the foregoing docket entries certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

i Clerk U. S. Board of Tax Appeals. 

3 Filed Jun. 15, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 17448. 

L. J. Christopher Company of Delaware, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re-de¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT:E:SM- 
60D, JRM-D-25761) dated April 24, 1926, and as a basis 
of its proceeding alleges as follows: 

1. The petitioner is a corporation incorporated under the 
laws of Delaware with its principal office at 2101 South 
Los Angeles Street, Los Angeles, California. 

2. The notice of deficiency, a copy of which is attached 
and marked “Exhibit A” was mailed to petitioner on April 
24,1926. 
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3. The taxes in controversy are income and profits taxes 
for the period February 16 to December 31, 1921 and for 
$20,210.94. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The erroneous conclusion that the invested capital 
of the petitioner could be determined. 

(b) The erroneous conclusion that there were present 
during the period in the income and invested capital of the 
petitioner no abnormal conditions which would justify the 
bureau in computing the profits tax of petitioner under the 
provisions of Section 328 of the Revenue Act of 1921. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) The profits tax of your petitioner is high. 

(b) There were present during the period in question 
abnormal conditions affecting both income and capital 
which caused an undue hardship on the petitioner and for 
the relief of which the special relief provisions of| the Reve¬ 
nue Act aforesaid intended to apply. 

(<?) A mixed aggregate of tangible and intangible prop¬ 
erty was acquired and the valuation thereof cannot be 
satisfactorily determined. 

4 (d) The income reflected for the taxable year was 

to a large extent the result of the activities of prior 
years and not normally reflected in invested capital. 

6. The petitioner prays for relief from the deficiency as¬ 
serted in the following particular: 

That the profits tax of petitioner for the period February 
16th to December 31st, 1921 be determined un^er Section 
328 of the Revenue Act of 1921, and for such other and 
proper relief as may seem to the Court to be proper. 

Wherefore petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged. 

GEORGE R. JACKSON, 

GEORGE R. JACKSON, 

420 Union Trust Building, 

Washington, D. C., 
Counsel for Petitioner. 
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State of California, 

County of Los Angeles, ss: 

S. C. Hookstrattefi, being duly sworn says that he is Sec¬ 
retary of the L. J. Christopher Co. of Delaware above 
named, that lie is duly authorized to verify the foregoing 
petition; that he has read the same and is familiar with 
the statements contained therein and that the said facts 
stated are true. 

[Seal L. J. Christopher Company, Delaware, In¬ 
corporated 1921.] 

S. C. HOOKSTRATTEN. 

Subscribed and sworn to before me this 8th day of June, 
1926. 

[Seal of William A. Taylor, Notary Public, Los 

Angeles Co., Cal.] 

WILLIAM A. TAYLOR, 

Notary Public. 

Notary Public in and for the County of Los Angeles, State 
of California. 

My commission expires Aug. 18, 1927. 

5 IT :E :SM-60D. JRM-D-25761. 


April 24, 1926. 

L. J. Christopher Company of Delaware, 

2101 South Los Angeles Street, 

Los Angeles, California. 

Sirs: 

An audit of your income and profits tax return for the 

period February 16, to December 31, 1921, has resulted in 

the determination of a deficiency in tax of $20,210.94, as 

shown in the attached statement. 

In accordance with the provisions of Section 274 of the 

Revenue Act of 1926, vou are allowed 60 davs from the 

• * 

date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
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mailed in time to reach the Board within the 60-diy period, 
not counting- Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to tile a 
petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed and an as¬ 
sessment has been made, or where a taxpayer has tiled a 
petition and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do jiot desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of j’our right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the enclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT:E:SM-60D, JRM-D-25761. In jtlie event 
that you acquiesce in a part of the determination, |he waiver 
should be executed with respect to the items to (which you 
agree. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
By-, 

Assistant to the Commissioner. 

Enclosures: Statement, Waiver—Form A. 

Form 882, EMS-1. 

6 Statement. 

IT :E :SM-60D. JRM-D-25761. j 

April ^4, 1926. 

In re L. J. Christopher Company of Delaware, 2101 South 
Los Angeles Street, Los Angeles, California. 

Deficiency 

Period. in tax. 

February 16 to December 31, 1921.. $20,210.94 

Further explanation of the adjustment is shown in Bu¬ 
reau letter dated May 3, 1924. 
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After a careful review of your protest and of all the evi¬ 
dence submitted in support of your contentions at confer¬ 
ence held March 17, 1926 you are advised that the Bureau 
holds that (1) your invested capital can be determined, and 
(2) the evidence presented fails to establish that your in¬ 
vested capital or net income is affected by abnormal condi¬ 
tions which would justify the Bureau in computing your 
profits tax under the provisions of Section 328 of the Rev¬ 
enue Act of 1921. 

The deficiency in tax of $20,210.94, of which you were ad¬ 
vised in Bureau letter dated December 19,1925, is therefore 
sustained. 

A copy of this communication is being forwarded to your 
representative, Mr. George R. Jackson, 819-15th Street, 
N. W., Washington, D. C. 

Now, June 9, 1930, the foregoing petition certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

EMS-1. 

7 Filed Jul. 15,1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 17448. 

Appeal of L. J. Christopher Co. of Delaware, Los Angeles, 

California. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition of this taxpayer, admits, 
denies and alleges as follows: 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 

3. Admits the allegations contained in paragraph 3. 
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4. Denies that the Commissioner committed error as al¬ 
leged in paragraph 4. 

5. Specifically denies each and every allegation contained 
in paragraph 5. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, | 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

GEORGE G. WITTER, 

Special Attorney , 

Bureau of Internal Revenue. 

Now, June 9, 1930, the foregoing answer certified from 
the record as a true copy. j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

8 United States Board of Tax Appeals. 

Docket No. 17448. 

L. J. Christopher Company of Delaware, Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Excerpt from Transcript of Hearing April 17-18. 


(Line 9, page 12, to and including line 5, page 13, and first 

seven lines page 14.) 

Mr. Goodlier: Now, the petitioner in the Delaware case 
raises two questions, or two errors: One is the erroneous 
conclusion that the invested capital of the petitioner could 
be determined; the other is the erroneous conclusion that 
there were present during the period no abnormal condi¬ 
tions w T hich would justify the Board in computing the profits 
tax of the petitioner under the provisions of Section 328 

2—5236a 
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of the Revenue Act of 1921. In other words the petitioner 
contends in this petition that it is entitled to have its profits 
tax for 1921 computed under the provisions of Section 328 
of the 1921 Act; the Commissioner has refused to do this, 
and denies that it is entitled to that privilege. 

I desire at this time to offer an amendment to the peti¬ 
tion of the Delaware company by adding* another error, 
as follows: 


Paragraph (4) (c): 

“The Commissioner has erroneouslv excluded from in- 

%/ 

vested capital any amount for good will acquired by the 
Delaware company, at the time of the organization and 
purchase of the assets of the California company.” 
*###*#=* 


Mr. Blaisdell: The Commissioner objects to the allow¬ 
ance of the proposed amendment at this time, for the reason 
that it injects an entirely new issue into this case and takes 
the Commissioner by surprise. The Commissioner is not 
prepared to meet this issue at this time. 

The Member: Objection overruled and exception noted. 
Does that conclude your opening statement? 


Now, June 9,1930, the foregoing excerpts from transcript 
of hearing certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

9 United States Board of Tax Appeals. 

Docket No. 17448. 

L. J. Christopher Company of Delaware, Petitioner, 

vs. 

Commissioner of> Internal Revenue, Respondent. 

Excerpt from Transcript of Hearing April 17-18. 

(Page 18, line 5, to line 19, inclusive.) 

Mr. Goodlier: I desire to amend the petition of the Dela¬ 
ware company by adding a new paragraph to be numbered 
(d) (4), I believe it is, reading as follows: 
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“The Commissioner is attempting to assess a tax against 
the L. J. Christopher Company of Delaware after the stat¬ 
ute of limitations had run against such assessment.” 

And in support of that amendment, I desir<f to call at¬ 
tention to the fact that the sixtv-dav letter sent to the Dela- 

• • 

ware company is dated April *24,1926, more than four years 
after the filing of the return of the Delaware company, and 
the Commissioner is without a valid waiver authorizing the 
assessment at that time. 

The Member: I will likewise allow that amendment, and 
note an exception in the record for the Respondent. 

Now, June 9, 1930, the foregoing excerpt from transcript 
of hearing certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

P>. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

10 Filed Mar. 16, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 17448. 

L. J. Christopher Company of Delaware, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion . 

Comes now the respondent by his attorney, C. M. Charest, 
General Counsel, Bureau of Internal Revenue, and states: 

That the above-entitled appeal has been set for hearing 
on Tuesday, April 17, 1928’, at Los Angeles, California. 

That the appeal involves the question of special assess¬ 
ment under the provisions of Sections 327 and 328 of the 
Revenue Act of 1921. 

Wherefore respondent moves that an order be made limit¬ 
ing the issues to be tried, at the aforesaid time and place, 
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to the issues defined in subdivisions (a) and (b) of Rule 
62 of the Board of Tax Appeals. 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 
i General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

IRWIN R. BLAIS DELL, 

Special Attorney, 

Bureau of Internal Revenue. 

Now, June 9, 1930, the foregoing motion and order certi¬ 
fied from the record as a true copy. 

[Seal Y. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

IRB-erp. 


Granted Mar. 16, 1928. 

(Signed) > B. H. LITTLETON, 

Member U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 

Docket Nos. 8931, 16085 and 17448. 

L. J. Christopher, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

L. J. Christopher Company of California, P 

v. 

Commissioner of Internal Revenue, Respondent. 


etitioner, 


L. J. Christopher Company of Delaware, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated October 2, 1928. 

I 

Certain withdrawals from a corporation made by a stock¬ 
holder who owned all the stock of the corporation except 
certain qualifying shares, held to be taxable dividends un¬ 
der Section 201 of the Revenue Act of 1921. 

In the absence of evidence showing when income tax re¬ 
turns were filed, held, that the assessment of a deficiency 
is not barred by the statute of limitations. 

The value of the good will of a corporation determined. 

Right to special assessment under Section 328 of the 
Revenue Act of 1921 denied where the only facts estab¬ 
lished in evidence are the amount of income and the amount 
of invested capital of petitioner as determined by re¬ 
spondent. 

George E. II. Goodner, Esq., for the petitioned 

George H . Rosier , C. P. A., and I. R. Blaisd&ll, Esq., for 
the respondent. 

The above proceedings were consolidated for hearing 
and decision and all involve deficiencies in tax for the year 
1921. In the proceeding of L. J. Christopher, tfie deficiency 
is $89,501.52. In the proceeding of L. J. Christopher Com- 

3—5236a 
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pany of California, hereafter referred to as California 
Company, the deficiency is $6,227.17, and in the proceeding 
of L. J. Christopher Company of Delaware, hereafter re¬ 
ferred to as Delaware Company, the deficiency is $20,210.94. 
Petitioner, L. J. Christopher, asserts that respondent 
erred—(a) in holding that petitioner was in receipt of a 
taxable dividend in the amount of $192,872.67 and 
12 ( b ) in refusing to hold that petitioner received said 

amount as trustee for California Company. Petitioner 
California Company; asserts— (c) that the assessment of 
any additional tax is barred by the statute of limitations; 

(d) that there was no actual sale by California Company 
to Delaware Company, upon which a profit was realized; 

(e) that the transaction between said companies consti¬ 
tuted a reorganization which did not result in taxable gain; 
(/) that respondent in computing the profit on the alleged 
sale by California Company to Delaware Company erro¬ 
neously excluded from cost the value of good will acquired 
by that company in exchange for its capital stock and in 
including in gain the amount of $12,093.46. Petitioner, 
Delaware Company, asserts ( g) that the assessment of 
the additional tax is barred by the statute of limitations; 
(h) that respondent erred in holding that petitioner’s in¬ 
vested capital could be determined; ( i ) that respondent er¬ 
roneously concluded that there were present during the 
year 1921, in the income and invested capital of said com¬ 
pany no abnormal conditions which would justify him in 
computing the profits tax of petitioner under the provisions 
of Section 328 of the Revenue Act of 1921; and (j) that 
respondent erroneously excluded from said petitioner’s in¬ 
vested capital the value of good will acquired by it at the 
time of its organization and the purchase of the assets of 
California Company. 


Findings of Fact. 

L. J. Christopher entered the wholesale and retail ice 
cream, candy and confectionery business in the year 1887, 
in Los Angeles, California, with a capital of approximately 
$50,000. The business was successful and steadily increased 
in value. Prior to the year 1914, he had acquired 
13 certain real estate and had built thereon an exten¬ 
sive plant. The sales grew in volume and by 1914, 
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he was selling ice cream in many of the surrounding 
towns and cities. In 1912, he registered his nime as trade 
mark. By 1914, his annual sale of ice cream Amounted to 
approximately 200,000 gallons. In 1914 he organized Cali¬ 
fornia Company under the laws of California with a capital 
stock of $400,300, and transferred to it all of jhe assets of 
the business including the good will, in consideration of all 
of its capital stock except a few qualifying shares. Imme¬ 
diately upon its organization, California Conjpany set up 
on its books, the following statement of its asj 
bilities : 

L. J. Christopher Company, Los Angeles. 


sets and lia- 


Stateynent of Assets and Liabilities , June 1, 1014. 


Cash Assets. 


1. Revolving Funds. 

3. Citizens National Bank 


$152.00 

1,615.41 


0 . 

10 . 

11 . 


12 . 


Current Assets. 


Accounts Receivable. 

Notes Receivable. 

Accounts Receivable (Anaheim Store) (C. R. 

Ailing) .. 

Stock Subscription. 


Inventory Assets. 


$29,9&4 

1,&3S 


.75 
.06 

2,958.50 

so4oo 


$1,767.41 


35,0S1.31 


17. 

IS. 

19. 


20 . 


14 


27. 

28. 
30. 


36. 

37. 

38. 

39. 

40. 
42. 


Warehouse . 

Factory Work in Process.Cdy. $2,6S6.22 

IC. 3,163.11 


Factory Manufactured Stock.Cdy. $948.91 

IC. 1.772.59 


Store Stock 


Property Assets. 

Real Estate. 

Buildings . 

Outside Investments. 


Equipment Assets. 

Cafe and Store Furniture and Fixtures... 

Factory Machinery and Equipment. 

Office Furniture and Fixtures. 

Delivery Equipment. 

Tubs and Cabinets. 

Dish Room Stock.. 


IS,744.50 

5,84<f.33 

2,721.50 

7,40^.62 


200,000.00 

51,023.16 

1,212.00 


$39,286.04 

43,160.41 

1,72^.80 

20,741.30 

10,58i.49 

7,433.77 


34,719.95 


252,235.16 


122,925.81 
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Deferred Assets. 


47. Advanced Expenses. 

49. Unexpired Insurance. 

50. Delivery Department Supplies 

53. Good Will. 


Detail. Total. 

1.201.72 

1.31S.05 

502.50 

17,02S.S2 

- 20,051.09 


Total assets 


$466,7S0.73 


Liabilities. 
Current Liabilities. 


57. Accounts Payable. $19,126.34 

58. Notes Payable. 10,000.00 


Reserve Liabilities. 
55. Reserve for Depreciation. 


$29,126.34 


37,354.39 


Capital Liabilities. 


72. Capital Stock. 400,300.00 

Total liabilities. '$466,7S0.73 


The actual cash value of the good will of the business of 
L. J. Christopher acquired by California Company was 
$17,028.82. L. J. Christopher was at all times president of 
the California Company and the owner of all its shares of 
stock except the qualifying shares, and certain small 
15 blocks of stoqk held by employees all of which were 
taken over by L. J. Christopher prior to the sale 
hereafter referred to for par and interest on such par value 
at the approximate rate of seven per cent. From the date 
of its incorporation down to and including the year 1924, 
California Company made no formal declaration of divi¬ 
dend. During said period, L. J. Christopher withdrew from 
the earnings of California Company from time to time, 
moneys and other personalty. These amounts were charged 
against him on the books of California Company. The pri¬ 
vate account of L. J. Christopher as it appears on the 
ledger of California Company shows that as of February 
28, 1920, said Christopher was charged with the sum of 
$843.36 and that during the remainder of that year he with¬ 
drew in cash and other items, $46,270.92 and that these with¬ 
drawals were credited by salary in the amount of $11,000 
and other items amounting to $1,769.75, leaving a balance 
charged against him as of December 31, 1920 of $34,344.53. 
The private account of L. J. Christopher as it appears from 
the ledger of California Company for the period January 
1,1921 to December 31, 1923, inclusive, is as follows: 












L. J. Christopher Company, Los Angeles. 
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The income of L. J. Christopher for the year 1921 as com¬ 
puted by respondent was $220,999.06. 

In February 1921 Delaware Company was organized 
under the laws of Delaware and thereupon the following 
bill of sale was executed: 

For a valuable consideration, receipt of which is hereby 
acknowledged, L. J. Christopher Company, a corporation, 
organized and existing under and by virtue of the laws of 
the State of California, hereinafter referred to as the 
vendor, of the one part, hereby grants, conveys, and as¬ 
signs to L. J. Christopher Company, a corporation, or¬ 
ganized and existing under and by virtue of the laws of 
the State of Delaware, hereinafter referred to as the vendee 
of the other part, all that certain personal property con¬ 
sisting of the stock of goods, wares, and merchandise, ma¬ 
terials, manufactured articles, machinery, trucks equipment, 
and all personal property owned by the vendor herein and 
which is now in and about those certain premises heretofore 
operated by said vendor on Lots 1, 2, 3, 9,10, and 11, 
18 of Tract No. 2651, in Los Angeles City, and all prop¬ 
erty, including good will, owned by said vendor, save 
and except real estate (including buildings) and cash (in¬ 
cluding bills and accounts of every kind outstanding). It 
is understood and agreed between said parties that all of 
the said properties are free from encumbrances. 

L. J. CHRISTOPHER CO., 

! A California Corporation, 

Bv L. J. CHRISTOPHER, Pres . 

■ ALFRED BEAUDRY, Secy. 

L. J. Christopher w^as at this time president of both cor¬ 
porations. The consideration paid by Delaware Company 
to California Company under the above bill of sale was 
$125,000 cash and 1250 shares of its 7 per cent preferred 
stock of the par value of $100 each. The cash was paid by 
the check of Delaware Company payable to California Com¬ 
pany. This check was endorsed by California Company to 
L. J. Christopher who deposited it in bank to his personal 
account. During 1921, Delaware Company retired $25,000 
par value of its preferred stock for the sum of $25,000. 
The check representing this payment was payable to and 
received by California Company and by it endorsed to L. J. 
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Christopher who deposited it in bank to his personal ac¬ 
count. Prior to the sale to Delaware Company, California 
Company had placed orders for goods at a sale price of 
$12,093.46 and had paid this sum to the sellers. jThe goods 
were received subsequent to the sale and turned over to 
Delaware Company who thereupon paid to California Com¬ 
pany the price, $12,093.46. California Company did not 
dissolve after the sale of part of its assets to Delaware 
Company and is now in existence, holding and iontrolling 
its remaining assets. The income of Delaware Company 
for the year 1921 as computed by respondent was $124,- 
073.53 and its invested capital for the same period as de¬ 
termined by respondent was $279,745.85 computed as fol¬ 
lows : 

19 Capital stock $275,000; plus additions $14,626, 
issued on March 31, 1921, pro rated for 276 days, 
$11,059.65. $220 par of stock issued on September- 30,1921, 
pro rated for 93 days $56.05. Total $286,115.70. Reduc¬ 
tions on account of 250 shares of preferred stock redeemed 
on September 30, 1921, pro rated for 93 days, $6,369.85. 

At the hearing respondent introduced in evidence the fol¬ 
lowing two instruments in writing: 

Income and Profits Tax Waiver for Taxable Yefirs Ended 

Prior to Jan . 1, 1922. ! 

In pursuance of the provisions of existing Internal Reve¬ 
nue Laws, L. J. Christopher Co. of Calif., a taxpayer of 
Los Angeles, Calif., and the Commissioner of Internal Rev¬ 
enue hereby waive the time prescribed by law for making 
any assessment of the amount of income, excqss-profits* 
or war-profits taxes due under any return mad^ by or on 
behalf of said taxpayer for the year (or years) 1920 and 
1921 under existing revenue acts, or under pri^r revenue 
acts. 

This waiver of the time for making any assessment as 
aforesaid shall remain in effect until December 31, 1926, 
and shall then expire except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom with the 
United States Board of Tax Appeals then said date shall 

4—5236a 
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be extended sixty days, or (2) if an appeal is filed with said 
Board then said date shall be extended by the number of 
days between the date of mailing of said notice of deficiency 
and the date of final decision by said Board. 

(Signed) L. J. CHRISTOPHER CO. 

OF CALIFORNIA, 

Taxpayer, 

By C. HOOKSTRATTEN, 

D. H. BLAIR, C. A. D., 

Commissioner. 

If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the State in which the 
corporation is located to sign for the corporation, in addi¬ 
tion to which, the seal, if any, of the corporation must be 
affixed. 

20 Income and Profits Tax Waiver for Taxable Years 

Ended Prior to Jan. 1,1922. 

IT :E :SM. JRM :D-25761-3. 

In pursuance of the provisions of existing Internal 
Revenue Laws L. J. Christopher Company of Delaware, a 
taxpayer of Los Angeles, California, and the Commis¬ 
sioner of Internal Revenue hereby waive the time pre¬ 
scribed by law for making any assessment of the amount 
of income, excess-profits, or war-profits taxes due under 
any return made by or on behalf of said taxpayer for the 
period February 16 to December 31, 1921 under existing 
revenue acts, or under prior revenue acts. 

This waiver of the time for making any assessment as 
aforesaid shall remain in effect until December 31, 1926, 
and shall then expire except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom with the 
United States Board of Tax Appeals then said date shall 
be extended sixty days, or (2) if an appeal is filed with 
said Board then said dates shall be extended by the num- 
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ber of days between the date of mailing of said notice of 
deficiency and the date of final decision by said board. 

L. J. CHRISTOPHER CO., 

Taxpayer. 

C. HOOKSTRATTEN, 

Secyl Treas. 

21st & Los Angeles St., Los Angeles, Cal. 

i 

D. H. BLAIR, J. G., [ 

Commissioner . 

Subscribed and sworn to before me this 13th djay of Feb. 
1926, 

WILLIAM A. TAYLOR, 

Notary Public in and for the County of 

Los Angeles , State of California. 

i 

If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the Stat|e in which 
the corporation is located to sign for the corporation, in 
addition to which, the seal, if any, of the corporation must 
be affixed. | 

At the date of the execution of the waiver ih behalf of 
California Company, St. Cuir Hookstratten, Who signed 
said waiver in behalf of said company, was it^ secretary. 
St. Cuir Hookstratten, who signed the waiver in behalf of 
Delaware Company is now and since scjme time in 
21 1921 has continuously been its secretary-treasurer. 

The waiver filed in behalf of Delaware Company is 
stamped as received by respondent February 9j, 1926. The 
waiver in behalf of California Company bears no stamp of 
any kind. The deficiency letter to California Company, 
which is the basis of its appeal was mailed byf respondent 
April 6,1926. The deficiency letter to Delaware Company, 
which is the basis of its appeal, was mailed bf respondent 
on April 24, 1926. 

Opinion . i 

j 

Milliken : Respondent has determined that L. J. Chris¬ 
topher received in the year 1921 from California. Company 
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taxable dividends in the net amount of $192,872.67, com¬ 
puted as follows: 

2/15/1921. Balance due L. J. Christopher Co. 

(Calif. Corp.). $66,464.81 

2/15/1921. Cash received from L. J. Christopher 

Co. of Delaware on sale of assets 
by the L. J. Christopher Co. of 
California to the L. J. Christopher 
Co. of Delaware . 125,000.00 


Cash received from L. J. Christopher 
Co. of Delaware in cancellation of 
250 shares preferred stock, the 
property of L. J. Christopher Co. 

of California . 25,000.00 

Profit realized on sale of assets to 
Delaware Corp. by California 

Corp. .. 12,093.46 

Accrued interest on Liberty Bonds 

sold Mr. Christopher during year 174.22 


; $228,732.49 

Less: 

General expense. $3.70 

Unexpired taxes. 2,022.06 

“ insurance. 4,512.78 

Federal taxes paid by Mr. 

Christopher . 29,321.28 

I - 35,859.82 


i $192,872.67 

22 In the brief filed in his behalf in these proceedings, 
L. J. Christopher contends (1) that the above net 
amount, if a dividend, was a liquidating dividend and is not 
taxable since he has not recovered the cost of his stock; (2) 
that said net amount was not a dividend but was a liability to 
and an asset of the corporation, and (3) that if a dividend, 
the total net amount of $192,872.67 should be reduced by 
the sum of $34,344.53, the net amount received by him from 
the corporation prior to January 1, 1921. 

With respect to thq first contention, it is to be observed 
that California Company has not been dissolved, that it is 
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now in active operation controlling and managing the as¬ 
sets reserved in the sale to Delaware Company, and that 
so far as the record discloses, this petitioner has sur- 


Counsel for 
controlled by 
on in fact the 


rendered none of his stock for cancellation, 
petitioner discusses this issue as though it is 
Section 2(c) of the Revenue Act of 1918, wh| 
deficiency should be determined under Section 201 of the 
Revenue Act of 1921. The pertinent parts of this Section 
read : 

Sec. 201(a) That the term ‘dividend’ when used in this 
title (except in paragraph (10) of subdivision (a) of sec¬ 
tion 234 and paragraph (4) of subdivision (a) of section 
245) means any distribution made by a corpbration to its 
shareholders or members, whether in cash or in other 
property, out of its earnings or profits accumulated since 
February 28, 1913, except a distribution made by a per¬ 
sonal service corporation out of earnings or profits ac¬ 
cumulated since December 31, 1917, and prior to January 
1, 1922. 


# 


* 


(c) Any distribution (whether in cash or otljer property) 
made by a corporation to its shareholders or members 
otherwise than out of (1) earnings or profits accumulated 
since February 28, 1913, or (2) earnings or profits ac¬ 
cumulated or increase in value of property accrued prior 
to March 1,1913, shall be applied against and reduce 
23 the basis provided in section 202 for the purpose of 
ascertaining the gain derived or the lbss sustained 
from the sale or other disposition of the stc|ck or shares 
by the distributee. 

The first question is whether these withdra' 
petitioner fall within the term “distribution’ 

Section 201. It is contended that this must 
in the negative, since it appears that Califorr 

made no formal declarations of dividends and __ 

the various withdrawals were entered on the bboks of Cali¬ 
fornia Company as charges against this petitioner. 

We are dealing with a one man corporation, which so 
far as the record discloses, was conducted by L. J. 
Christopher as though it was an individual business. That 


wals by this 
’ as used in 
be answered 
ia Company 
also because 
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portion of his personal account with California Company 
which was introduced in evidence discloses that although 
his salary was in the amount of $1,000 per month, he did 
not withdraw any part of it. On the other hand, he with¬ 
drew money and either items whenever, it appears, he 
needed them and these withdrawals were credited by his 
salary and other items including Victory Bonds. Another 
pertinent fact is that California Company from the date 
of its organization to and including the year 1921, made 
no formal declaration of a single dividend. Since during 
all this time this petitioner was the owner of practically 
all the capital stock of California Company and had abso¬ 
lute control, and since the only distribution of earnings 

made in these seven vears were bv reason of these with- 

•/ * 

drawals, we are clearly of the opinion that they were dis¬ 
tributions made byj California Company as that term is 
used in Section 201. See Chattanooga Savings Bank v. 
Brewer (C. C. A.) 17 Fed. (2d) 79; Bockius Realty Com¬ 
pany, 1 B. T. A. 939; Walle S Co., Ltd., 1 B. T. A. 1064; 
A. C. McLoch <& Co., 11 B. T. A. 816, and Moline Dispatch 
Publishing Co., 11 B. T. A., 934, promulgated May 
24 2, 1928. 

There is no merit in the contention that the with¬ 
drawals created a debt in favor of California Company. 
There is nothing in the record that to the slighest degree 
indicates that L. J. Christopher executed any notes or 
other evidences of indebtedness or that he paid any interest 
thereon or that interest was charged to his account. In 
a protest filed by him with respondent on July 7, 1925, 
he stated under oath: “That he has made no accounting to 
the California Company for the monies received through 
the sale of the assets to the Delaware Company; that no 
dividend has been declared by the California Company 
during 1921 or any subsequent years.’’ Similar conten¬ 
tions as to the effect of such charges were made and re¬ 
jected in Chattanooga Savings Bank v. Brewer & Co., Ltd., 
and Moline Dispatch Publishing Co., both supra. Since 
there is no evidence in the record which indicates that 
L. J. Christopher intended to repay these withdrawals, the 
mere entries made on the books of charges against him 
cannot convert into an asset what was in fact a distribu¬ 
tion. In 1924, and after an examination of the books of 
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the corporation by a revenue agent, additional entries were 
made to indicate that the withdrawals were held by L. J. 
Christopher as the agent of California Company. It thus 
appears that on the date of the making of the tiew entries 
the theory of personal indebtedness was abandoned and the 
theory of agency was substituted. The makiig of these 
later entries we regard as an afterthought and as of no im¬ 
portance except to the extent that they indicate a new 
theory to avoid tax liability. 

Petitioner’s contention that the amount of t ]le distribu¬ 
tion as determined by respondent ($192,872.67) should be 
reduced by the sum of $34,344.53, whiclli is the net 
25 charge against L. J. Christopher as of December 31, 
1920, is well taken. The petitioner further faintly 
contends that he should not be charged with the item of 
$12,093.46. The burden rests upon petitioner to overcome 
the findings of respondent on this point. Although he testi¬ 
fied at the hearing, he gave no testimony with respect to 
this item. It is asserted that since this item does not ap¬ 
pear on the transcript of his account as it appears on the 
ledger of California Company, we should accept this nega¬ 
tive evidence as sufficient to overthrow respondent’s deter¬ 
mination. To this we cannot agree. It may be pointed out, 


however, that the entries made in 1924 contain a charge 
against this petitioner as of 1921 of $62,590.il with the 
explanation “various a/cs”. For all we know!, this entry 
may contain the charge of $12,093.46. 

It is essential to the taxation of a distribution by a cor¬ 
poration as a dividend under Section 201 that it was paid 
“out of its earnings and profits accumulated since Febru¬ 
ary 28, 1913.” As California Company was organized in 
1914, it only remains to discuss whether under the facts 
presented by the record petitioner has met the burden of 
proof imposed upon him. Respondent has made his de¬ 
termination to the effect that the distribution^ were paid 
out of earnings and profits and petitioner hasj introduced 
no evidence whatever to the effect that they ivere not so 
paid. The books of the corporation were available (in fact 
adjournment of the hearing was taken to enable counsel 
to investigate these very books) and no attempt was made 
to introduce them or extracts from them relative to earn¬ 
ings or profits. Respondent in statement attached to the 
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sixty day letter sent to California Company sets forth a 
surplus and undivided profit account which is in excess of 
the distributions as here determined. In the absence of 
evidence, respondent must be affirmed on this point. 

26 Subject to the deduction of the amount of $34,344.53 
above referred to, respondent’s action in the proceed¬ 
ing of L. J. Christopher is affirmed. 

California Company pleads that the assessment of the 
deficiency determined against it is barred by the statute of 
limitations. Delaware Company makes a similar plea. 
These allegations were denied by respondent and respond¬ 
ent thereupon placed, in evidence the “waivers” set forth in 
the findings of fact. It is not necessary for us to pass upon 
the validity of these waivers. See however, Trustees for 
Ohio & Big Sandy Coal Co., 9 B. T. A. 617; Keeler Brass 
Company, 10 B. T. A. 3, and Sugar Run Coal Mining Co., 
11 B. T. A. 5S7. It is sufficient to point out that there is no 
evidence in the record as to when the income and profits 
tax returns of these petitioners were filed. The contention 
that everyone is presumed not to have violated the law is 
without merit when applied to these proceedings, since the 
Revenue Act of 1921 (Sections 241 and 227) provides that 
the Collector may grant a reasonable extension of time not 
exceeding six months for the filing of returns. This pre¬ 
cise question was decided adversely to petitioner’s conten¬ 
tion in Edward M. Lawrence, 3 B. T. A. 40; Compare Law¬ 
rence v. IIam, 19 Fed. (2d) 643. Since it does not appear 
that the assessment of these deficiencies is barred by limi¬ 
tations, it follows that collection is not barred. See 
Friend M. Aiken, 10 B. T. A. 553, and Sugar Run Coal Min¬ 
ing Company, Supra. 

The contentions of California Company that the transac¬ 
tions between it and Delaware Company did not constitute 
a sale but did constitute reorganization are not pressed by 
petitioner, are in direct conflict with the evidence, and need 
not be considered further. California Company further 
contends that respondent erred in excluding from 

27 cost, good will acquired by it from L. J. Christopher 
and by including in the purchase price the sum of 

$12,093.46, which it received from Delaware Company un¬ 
der the conditions set forth in the findings of fact. 
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"We are convinced that the private business of L. J. Chris¬ 
topher had at the time of the organization of California 
Company a good will which possessed value and that this 
value was included in the assets for which the: stock of the 
corporation was issued. The question for decision is what 
was its value. The books of L. J. Christopher are lost and 
we are compelled to resort to the memories of witnesses. 
L. J. Christopher testified that in 1914 he was worth ap¬ 
proximately one million dollars, that three-fourths of this 
amount resulted from the business which he incorporated 
and that the earnings of the business previous to incor¬ 
poration ran from thirty to forty thousand dollars a year. 
When pressed for dates and amounts, he became uncertain 
and contradictory. He could not state what were the net 
profits of his business for the years 1910, 1911, 1912 and 
1913. On direct examination, he stated the jvalue of his 
business in 1914 was “about $400,000 or $500,000”. When 
asked on cross-examination what assets composed his net 
worth of one million dollars, he testified that his plant, real 
estate alone, was worth $500,000 or $600,000 and this in 
the fac£ of the fact that this same real estate was turned 
into the corporation at a value of $251,023.16. No paid-in 
surplus is or has ever been claimed by reason of the value 
of this real estate. On the other hand, the nufnager of the 
business prior to the organization of California Company 
and thereafter of that corporation up to July, 1920, who had 
full charge of the business and was familiar wi th its activi¬ 
ties and its books, was by no means certain what, if any, 
profits were made in 1913 and 1914. He stated that accord¬ 
ing to his memory no money was lost ^rior to 1914. 
28 If large profits had been made in these \1ears, he cer¬ 
tainly would have recalled them, since he testified 
from the same memory that California Company lost about 
$30,000 in 1915 and about the same amount in 1916. Neither 
are we impressed with the testimony of this witness to the 
effect that the value of the business of any smjill wholesale 
ice cream concern over actual investment was 25 cents for 
each gallon sold during the year and that the value of the 
good will of a large established business was Worth at least 
50 cents for every gallon sold during the year. These state¬ 
ments were made without qualification—it pattered not 
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whether the ice cream was sold at a loss or at a profit. On 
cross-examination, he stated that he knew of no sale com¬ 
parable to the sale of California Company to Delaware 
Company. However,, we are impressed by the facts that 
L. J. Christopher started his business with investment of 
about $50,000 in 1887, that it grew in value until in 1914 it 
was worth approximately $400,000; that he had a trade- 
name that was valuable, and that he had extended his trade 
to outside cities and towns. We also recognize the fact 
that since the books involving these transactions are lost, 
we must resort to the memories of the various witnesses. 
While book value is of little weight, we accept the entries 
on the books of the California Company as the value placed 
upon the good will by the parties at the time of the trans¬ 
fer and fix the value of the good will as of that date of 
$17,028.82. In computing the profit on sale to Delaware 
Company, this amount should be added to cost. 

It is the contention of this petitioner that since it paid 
$12,093.46 for goods which were thereafter turned over to 
Delaware Company, and was reimbursed by that company in 
precisely the same amount, no gain was made on the transac¬ 
tion. This is not precisely the question presented. 
29 The issues are what gain did California Company 
make on its sale to Delaware Company, and whether 
this amount was included in the cost of that sale by peti¬ 
tioner in its tax return or by respondent in his determina¬ 
tion. It may be pointed out that while the bill of sale in¬ 
cludes 4 ‘all property” with certain well defined exceptions, 
and while these goods do not fall within these exceptions, 
yet the “goods, wares, merchandise, and materials” sold 
were those then “in and about” the premises on which the 
plant was located and that the goods involved were not 
then so situated. The paper is inartificially drawn and we 
are impressed by the construction placed upon it by the 
parties at the time. It is highly improbable that the ven¬ 
dee 'would have made an additional payment for goods it 
had already bought and paid for, even though the same 
person was president of both corporations. We are of the 
opinion that these goods were not included in the assets sold 
for the approximate price of $250,000 and that no gain 
should be determined by reason thereof. 

Delaware Company asserts, first, that respondent erred 
in excluding from its invested capital good will acquired by 
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it from California Company. While the bill qf sale recites 
that the good will of California Company wasia part of the 
assets sold to Delaware Company, there is no evidence in 
the record which in any way shows the value jof such good 
will, if indeed it had any value. The fact tjhat the good 
will of L. J. Christopher had value in 1914, is ijo evidence of 
the fact that California Company had good will of value 
in 1921, or if it had value, what that value thep was in that 
year. The value of the good will acquired by Delaware 
Company could easily have been proven if such value in¬ 
deed existed. The books of California Company we have 
pointed out were accessible. We know nothing relative to 
the earnings of California Company during these years, 
except that its manager testified that to the best of his recol¬ 
lection the company lost about $30,006 in the year 
30 1915 and about the eame amount in 1916. Respond¬ 

ent has determined that the alleged good will of Cali¬ 
fornia Company had no value in 1921, and petitioner has 
introduced no evidence which indicates that his finding was 
erroneous. 

Next, this petitioner contends that it is entitled to special 
assessment under Section 328 of the Revenue Act of 1921. 
There is no evidence in the record to the effect that it was 
impossible to determine petitioner’s investee} capital. In 
fact, respondent has determined it. Nor is tjiere any evi¬ 
dence to the elfect that a mixed aggregate of tangible and 
intangible property was paid in for stock and that the re¬ 
spective values of the several classes of property cannot be 
determined. There is no proof of any abnornlal conditions 
affecting petitioner’s capital or income. The only evidence 
is the amount of “income” and the amouni of invested 
capital as determined by the respondent. 

Section 327 (d) of the Revenue Act of 1921 contains the 
following: 

“This subdivision shall not apply to any case (1) in which 
the tax (computed without the benefit of this section) is 
high merely because the corporation earned within the tax¬ 
able year a higher rate of profit upon a normal invested 
capital, * * * ” 

Petitioner is not entitled to the benefit of Section 328 of 
the Revenue Act of 1921, See Plainfield Grain Co., 9 B. T, 
A. 446. 
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Judgment will be entered under Rule 50. 

Now, June 9, 19JO, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


United States Board of Tax Appeals, Washington. 


Docket No. 17442. 


L. J. Christopher Company of Delaware, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Final Order of Redetermination. 

This proceeding having been called from the day calen¬ 
dar of February 13, 1929, for order of redetermination 
under Rule 50, pursuant to the decision of the Board pro¬ 
mulgated in this cause on October 2, 1928, and counsel for 
respective parties haying submitted proposed alternative 
redetermination it is 

Ordered and decide^ that upon redetermination there is 
a deficiency in tax with respect to this petitioner, for the 
year 1921, in the amount of $20,210.94. 

Pinter. 

Entered Feb. 15, 1929. 

(Signed) JOHN B. MILLIKEN, 

Member United States Board of Tax Appeals. 

Now, June 9,1930, the foregoing order of redetermination 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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32 United States Board of Tax Appeals. Filed Aug. 

14, 1929. 

United States Board of Tax Appeal^. 

Docket No. 17448. ! 

L. J. Christopher Company of Delaware, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Court of Review. 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties that review of the Board’s 
decision and order in the above designated proceeding may 
be had before the Court of Appeals of the District of Co¬ 
lumbia in accordance with the statutes made and provided, 
and regulations issued pursuant thereto. 

GEO. E. H. GOODNEFf, 

Counsel for petitioner. 

C. M. CHARE ST, 

F 
x ■? 

General Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 

Now, June 9, 1930, the foregoing stipulation for court of 
review certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Taa\ Appeals. 
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33 Tinted States Board of Tax Appeals. Filed Aug. 

14, 1929. 

In the Court of Appeals of the District of Columbia, 

-Term,-. 

No. —. 

L. J. Christopher Company of Delaware, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

(Board of Tax Appeals Docket No. 17448.) 

Petition for Review of Decision of United States Board of 

Tax Appeals. 

To the Honorable the Chief Justice and the Associate Jus¬ 
tices of the Court of Appeals of the District of Colum¬ 
bia: 

Your petitioner respectfully represents to the Court: 

I. Jurisdiction. 

1. That L. J. Christopher Company of Delaware, the 
above-designated petitioner, is a corporation duly organ¬ 
ized and existing under the laws of the State of Delaware, 
with its principal office at 2101 South Los Angeles Street, 
Los Angeles, California. 

2. That respondent is the duly appointed and acting 
Commissioner of Internal Revenue of the United States. 

3. That heretofore petitioner, pursuant to law, appealed 
to the United States Board of Tax Appeals from the re¬ 
spondent *s determination of a deficiency for the period Feb¬ 
ruary 16th to December 31st, 1921, and that the proceeding 
before the Board was docketed at No. 17448. 

4. That petitioner desires a review of the decision of the 
Board in said proceeding and brings this action under the 
provisions of Sections 1001, 1002, and 1003 of the Revenue 
Act of 1926, as amended by Section 603 of the Revenue Act 
of 1928. 
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34 II. Nature of the Controversy. 

1. That petitioner was organized on February 15, 1921, 
to take over a wholesale and retail ice cream, candy and 
confectionerv business theretofore conducted bv the L. J. 
Christopher Company of California. 

2. That said California Company then had 
tangible assets consisting of good will, trade 
brands, etc., which had enabled it to earn largd 


valuable in- 
jmarks, trade 
profits. 


3. That on the aforesaid date petitioner acquired from 
said California Company a mixed aggregate of tangible and 
intangible property for which it paid $125,0(^0.00 in cash 
and 1,250 shares of its stock. 

4. That said good will, trade marks, and trade brands 
had a value of not less than $100,000.00 at tjie time paid 
into petitioner corporation. 

5. That on the last above-mentioned date, safd California 

twenty-five 

erations had 


s ice cream, 


Company leased to petitioner for a term o 
years the grounds and buildings in which its o\. 
been conducted, and thereupon discontinued i 
candy and confectionery business. 

6. That the profits earned by petitioner duri ng 1921 were 
in a large measure attributable to said intangible assets and 
to the activities of said California Company in previous 
years. 

7. That petitioner, on or before the date prescribed by 
law, filed a corporation income and profits t^: 
the period February 16, 1921, to December 
which a tax of $24,099.59 was assessed and paid 

8. That in auditing said return respondent 
the net income to be $124,073.53, the invested 


lx return for 
31, 1921, on 


determined 
capital com¬ 
puted under Section 326 of the Revenue Act of 1921 to be 


$44,310.53. 
spondentin¬ 
narks, trade 
denied peti- 


$279,745.85, and the total tax assessable to be 

9. That in computing the invested capital, rqs 
eluded therein no amount for good will, trade 
brands, etc., acquired as aforesaid, and also 
tioner’s request for assessment under Sectiop 328 of the 
Revenue Act of 1921. 

10. That pursuant to said audit respondent potified peti¬ 
tioner of a deficiency in tax in the amount pf $20,210.94 
which said notice was mailed to petitioner by registered let¬ 
ter dated April 24, 1926. 
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11. That petitioner in due time appealed to the 
35 United States Board of Tax Appeals from said defi¬ 
ciency notice, which appeal was heard by the Board 
on April 17th and 18th, 1928. 

12. That at said hearing counsel for respondent offered 
in evidence an instrument which lie alleged to be a consent 
in writing extending the period for assessment until Decem¬ 
ber 31, 1926, or what is commonly called a “waiver”. 

13. That thereupon counsel for petitioner objected to the 
introduction in evidence of said instrument, on the grounds 
that it was signed only by the secretary of the corporation 
and not by the president; that the duties of the secretary 
did not authorize him lo sign contracts without authority 
of the Board of Directors, and for the further reason that 
the instrument did not purport to be signed by the Commis¬ 
sioner of Internal Revenue, but by some other person, whose 
initials so far as could be determined were “L. G.” 

14. That thereupon the Board overruled the objection 
and admitted said instrument in evidence,which was marked 
“Respondent’s Exhibit D,” and which is set forth in ex- 
f c it so in the Board’s Findings of Fact. 

15. That thereafter on October 2,1928, the Board promul¬ 
gated its findings of fact, wherein it approved respondent’s 
determination of the deficiency. 

16. That in conformity with the aforesaid findings and 
decision, the Board entered its final order of redetermina¬ 
tion on February 15, 1929, wherein it ordered and decided 
that there is a deficiency in tax for the year 1921 in the 
amount of $20,210.94. 


III. Designation of Court of Review. 

That petitioner is aggrieved by said decision and order 
of redetermination of the Board in said proceeding (B. T. A. 
Docket Xo. 17448) and now seeks a review thereof in the 
Court of Appeals of the District of Columbia, in accordance 
with a stipulation between the parties filed with the Board 
pursuant to the provisions of Section 1002 (d) of the Reve¬ 
nue Act of 1926. 

IV. Assignments of Error. 

That petitioner as a basis for the review makes the fol¬ 
lowing assignments of error: 
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1. The Board of Tax Appeals erred in admitting the 
waiver in evidence. 

2. The Board of Tax Appeals erred in holding that there 
was no evidence as to when the return of petitioner was 

filed. 

36 3. The Board of Tax Appeals erred in lolding that 

the proposed deficiency was not barred by the statute 
of limitations. 

4'. The Board of Tax Appeals erred in holding that the 
petitioner was not entitled to the benefits of the provisions 
of Section 328 of the Be venue Act of 1921. 


Wherefore, petitioner prays that this Honorable Court 
will review the said findings, decision, opinion and order 
of redetennination of the Board of Tax Appeals, and re¬ 
verse and set aside the same insofar as the aforesaid as¬ 
signed errors apply and therein find for petitioner, and 
grant such other and further relief as petitidner may be 
entitled to or which to the Court may seem equitable and 
proper. 

GEO. E. H. GOODNER, 

GEO. E. H. GOODJN’ER, 
Attorney for Petitioners. 


Address: Munsey Building, Washington, D. j C. 


PAUL D. BANNING, 

Of Counsel . 

District of Columbia, ss : 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Mr. Geo. E. H. Goodner, who 
being duly sworn according to law deposes and says that 
he is the Attorney for the above named petitioner, and 
that as such he has authority to sign and did sign the 
foregoing petition; that he has read the sanne and that 
the facts set forth therein are true to the best of his 
knowledge and belief, and that the said petition is signed 
in good faith. 

GEO. E. H. GbODNER. 
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Subscribed and sworn to before me this 10th day of 
August, 1929. 

[Seal of Florence M. Stephenson, Notary Public, Dis¬ 
trict of Columbia.] 

FLORENCE M. STEPHENSON, 

Notary Public. 

My commission expires April 28, 1931. 

37 United States Board of Tax Appeals. Filed Aug. 

14, 1929. 

In the Court of Appeals of the District of Columbia, 

-Term,-. 

No. —. 

L. J. Christopher Company of Delaware, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

(Board of Tax Appeals Docket No. 17448.) 

Notice of Filing of Petition for Review . 


To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for Respondent: 


Please take notice that on the 14th day of August, 1929, 
the undersigned will present to the United States Board of 
Tax Appeals and file with the Clerk thereof a petition for 
review by the Court of Appeals for the District of Columbia 
of the final order and decision of the Board rendered and 
entered on its records on February 15, 1929, in the appeal 
of the above named petitioner to said Board, Docket No. 
17448, a copy of which petition for review is attached 
hereto. 

Dated at Washington, D. C., this 10th day of August, 
1929. 


GEO. E. H. GOODNER, 
Attorney for Petitioner. 


Address: Munsey Building, Washington, D. C. 


L. J. CHRISTOPHER CO. VS. COM. INT. REV. 


39 


Service of the above notice, accompanied by I a copy of 
the said petition, is hereby accepted this 14th day of Au¬ 
gust, 1929. 

C. M. CHAREST, 

F., 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

\ 

Now, June 9, 1930, the foregoing petition for review, 
notice of filing and proof of service certified from the rec¬ 
ord as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax | Appeals. 

i 

38 United States Board of Tax Appeals. Filed-, 

1930. 

In the Court of Appeals of the District of Columbia, 

- Term,-. 

No. —. 

L. J. Christopher Company of Delaware, petitioner, 

v. 

Commissioner of Internal Revenue, Respondent 
(Board of Tax Appeals Docket No. 17448.) 

Statement of Evidence. 

In addition to the facts found by the Board of Tax Ap¬ 
peals and set out in its Findings of Fact, tfie following 
evidence offered at the hearing in this cause is deemed 
material to the due presentation and consideration of the 
assignments of error. 

Upon the conclusion of testimony on behalf of the peti¬ 
tioner, the following proceedings were had: 

“Mr. Blaisdell (Attorney for respondent)^ With refer¬ 
ence to the amendments to the petitions which were allowed 
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vesterdav at the beginning of this trial, I would ask to 
have the record show that the Commissioner denies each 
and every one of those amendments. 

The Member: That will be done. Does the Respondent 

desire to introduce anv evidence? 

* 

Mr. Blaisdell: Yes, sir; and also to include the affirma¬ 
tive allegation in both the Christopher Company of Cali¬ 
fornia and the Christopher Company of Delaware, that the 
petitioner in each of these cases has duly filed a waiver for 

the vear 1921. 

* 

Mr. Goodlier: Now, your Honor, we object to such testi- 
monv as that going into the record. It seems to me the 
pleadings show the date on which the deficiency letter was 
issued, and there is no reference in the deficiency letters to 

the fact that there are anv waivers on file in the Commis- 
sioner’s office, and it would certainly be encumbent upon the 
Commissioner to produce evidence that he had the right 
to make the assessment at the time. 

The Member: Well, I think this question of whether there 
were or were not waivers does not necessarilv need to be 
raised by an affirmative allegation; it is merely a matter 
of proof, and as I take it the Commissioner at this time 
is not required to put on any proof relative to the 
39 statute of limitations, because I know nothing about. 

That question goes clearly out of the case in the 
present situation now, and the Respondent is sustained 
upon the ground that he made the assessment timely. 

Mr. Goodner: I would like to note an exception. 

The Member: Because there has been no evidence to that 
effect. I do not even know when the returns were filed. 
I know nothing about that part of the case. 

Mr. Blaisdell: Notwithstanding your Honor’s ruling, I 
would like to introduce these waivers. 

The Member: I see no objection to it, if you want to in¬ 
troduce them. Can you tell me, Mr. Goodner, from the evi¬ 
dence thus far introduced in the case, when the returns 
were filed for the Petitioners? 

Mr. Goodner: I do not recall that I can, your Honor, 
right now. 

The Member: Very well. That is a very necessary fact, 
in order to know whether the statute has run, or not, is it 
not? 
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Mr. Goodner: I do not know whether you ejxpect me to 
give an answer on that proposition off-hand, that would 
bind me, or not. 

The Member: Well, I do not know when the returns were 
filed. 

Mr. Goodner: I am not so sure but what the record may 

furnish sufficient evidence that the returns were filed 

timelv and- 

•/ 

The Member: What is the evidence? Just tell me what 
it is. That is what I want to know, what it is. 

Mr. Goodner: I am inclined to think there are some 
things that must be presumed. 

The Member: Where am I going to obtain t]ie presump¬ 
tion? 

Mr. Goodner: I am surely not going to be able to tell 
you at this time, your Honor. 

The Member: All right, sir. That is the reason whv I 
suggested to counsel for the Respondent that it was un¬ 
necessary, but I want him to try his case as he sees fit. 

•'7 w 

Let us proceed. What is the next situation?” 


40 During the examination of Mr. St. Cuir Ilook- 


stratten, a witness on behalf of Respono 
lowing colloquy took place: 



Mr. Blaisdell 


(attorney for respor 


ent, the fol- 
dent): 


Q. Mr. Hookstratten, I hand you what purports to be a 
waiver on behalf of the L. J. Christopher Company of 
Delaware, covering the period of February 16th to Decem¬ 
ber 31, 1921, purporting to be signed ‘L. J. Christopher 


Company, by S. C. Hookstratten, Secretary]'Treasurer’, 
and subscribed and sworn to before Win. A. TaHor, Notary 
Public, under date of February 13, 1926; and I will ask you 


if that is vour signature? A. It is. 

Q. As such officer ? A. Yes, sir. 

Mr. Blaisdell: The Respondent offers suc^i waiver in 
evidence. 

By Mr. Goodner (attorney for petitioner): 

Q. Mr. Hookstratten, what are your duties as secretary 
of the L. J. Christopher Company? A. To tlake care of 


the records and books and do the things that the Board of 
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Directors and the Executive Committee authorizes me to 
do in that capacity. 

Q. Did the Board, of Directors authorize you to sign this 
waiver? 

Mr. Blaisdell: That is objected to as not proper cross 
examination. 

The Member: 1 think you questioned him as to whether, 
or not, he signed it in such capacity and he testified that 
lie did. It seems to me it is proper to know whether, or 
not, he signed it within the scope of his duties. The ob¬ 
jection will be overruled. 

Mr. Blaisdell: Note an exception. 

The Member: An exception noted. Answer the ques¬ 
tion. 

The Witness: Thev did not.” 

* 

******* 

“Mr. Goodlier: The Petitioner now objects to the intro¬ 
duction of this waiver in evidence, for the reason, 
41 first, that it is signed onlv bv the secretarv of the 
corporation and not by the president. There is a 
specific notice on the bottom of this waiver, being the 
printed form used by the Treasury Department, which 
states that, if the waiver is executed on behalf of a corpora¬ 
tion, it must be signed bv such officer or officers of the cor- 
poration as are empowered under the laws of the state in 
which the corporation is located to sign for the corpora¬ 
tion. The witness h^s shown that he was not specifically 
authorized, and his duties as secretary do not authorize 
him to sign contracts without the authority of the Board 
of Directors; and for the further reason that this waiver 
is not signed by the Commissioner, but apparently is signed 
by somebody else, whose initials, as far as I can make out 
below the signature, are ‘L. G.’ 

The Member: The objection is overruled. The waiver 
will be received in evidence. An exception noted. Pro¬ 
ceed.” 

Said waiver so offered and received in evidence as re¬ 
spondent’s Exhibit D was made a part of the record and 
is as follows: 

(Here follows income and profits tax waiver, side folio 42.) 


<74«u 

TREASURY DEPARTMENT 


A 





3 


feat cm 

income: and profits tax waiIvkr 

FOR TAXABLE YEARS ENDED PRIOR TO JANUARY 1, 1922 


JRM:D-25761 - 


In pursuance of the provisions of existing Internal Revenue 

' \ 

Lawel?* .<<•. Christopher. Company o,£ Delesnara*.. 


jsr 

A PR \ 8 1928 


rra/ 


... ? 


1 » > 


., 192 


a taxpayer 


of. L?? .-Angeles, California,.I. . ^ the 

Commissioner of Internal Revenue hereby waive the time prescribed by law 
for making any assessment of the amount of income, excess-profits, or 
war-profits taxes due under, any return made by or on behalf .of said tax* 


payer for the yea s ( or y eans-K period.. February- 16-to Deoeaber 31?-*921. 

under existing revenue acts, or under prior revenue acts. . 

I 

This waiver of the time for making any assessment ae aforesaid 
shall remain in effect until December 31, 1926, and shall then expire 
except that if a notice of a deficiency in tax is sent to said taxpayer by 
registered mall before said date and (1) no appeal is filed therefrom 
with the United States Board of Tax Appeals then said date shall be ex¬ 
tended sixty days, or (2) if an appeal is filed with said Boejird then said 
date shall be extended by the number of days between the date of mailing 
of said notice of deficiency and the date of final decision ^y said Board. 


\ 



19Z6- 



Taxfcaye 



By. 




Commifi8lon< 


/ 


2? 


it must 


If this waiver is executed on behalf of a corporation 
be signed by such officer or officers of the corporation as a|re empowered 
under the laws of the Staie in which the corporation is located to sign 
for the corporation, in addition to which, the seal, if any, of the 
corporation must be affixed. 
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mPORATED UNDER THE LAWS OF THE STATE OF DELAWARE 



TOP 

1250 SHARES PREFERRED - PAR VALUE SIOO 
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43 Petitioner's Exhibit 1, offered and received .in 
evidence, being a certificate issued by L. J. Christo¬ 
pher Company of Delaware, the petitioner, for jL,250 shares 
of preferred stock, is as follows: 

(Here follows certificate, side folio 4k.) 


material to 


45 The foregoing is a true and correct statement of 
all the evidence in this case, which, in addition to the 
facts set out in the Board’s Findings of Fact, is 
the due consideration of the errors assigned. 

GEO. E. H. GOOD^ER, 
Attorney for Petitioner. 


Address: Munsey Building, Washington, 1). 


C. 


Respondent has no objection to the foregoing statemenc 
of evidence. 

C. M. CHARESTi 
F 

General Counsel , Bureau of Internal Rev\ 

Attorney for Re\ 


enue, 
spondent. 


The foregoing is a corrected statement of the 
settled bv the Board this 14th dav of May, 1930. 

LOGAN MORRIS, 
Member U. S. Board of Tax 


evidence as 


Now, June 9, 1930, the foregoing statement 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAM 
Clerk U. S. Board of Tax 


pLE, 
Appeals. 


Appeals. 
of evidence 
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46 United States Board of Tax Appeals. Filed May 

16, 1930. 

In the Court of Appeals of the District of Columbia. 

B. T. A. Docket No. 17448. 

L. J. Christopher Company of Delaware, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Designation of Record. 

To the Clerk of the United States Board of Tax Appeals: 

Will you please include in the transcript of record for 
the Court of Appeals of the District of Columbia the fol¬ 
lowing : 

1. The docket entries of proceedings before the Board. 

2. The pleadings before the Board (petition and answer). 

3. That part of the Reporter’s Minutes of the hearing 

before the Board on April 17-18, 1928, beginning with line 
9 on page 12 thereof, and continuing to and including line 
5 on page 13; then omitting the balance of page 13 and 
indicate same by * * *; then including the first seven 

lines on page 14. 

5. The motion of respondent granted by the Board 
March 16, 1928. 

4. That part of the Reporter’s Minutes of the hearing 
before the Board on April 17-18, 1928, beginning with line 
5 on page 18 thereof, and continuing to and including line 
19 on said page. 

6. The findings of fact and opinion of the Board promul¬ 
gated October 2, 1928. 

7. The final order of redetermination of the Board en¬ 
tered February 15, 1929. 

8. The stipulation as to the Court of Review. 

9. The petition for review. 

10. The statement of evidence as approved by the Board. 

11. Orders enlarging time to prepare and transmit rec¬ 
ord to Clerk of Court, entered October 12, 1929; November 
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30, 1929; January 14, 1930; February lj, 1930; and 

47 April 30, 1930. | 

Respectfully, 

GEO. E. H. GOODNElt, 

GEO. E. H. GOODNElf, 

Munsey Building, Washington, p. C., 

Attorney for petitioner. 

I 

Service of copy of the above Designation o}‘ Record on 
me acknowledged this 16th day of May, 1930. 

C. M. CHARES! 1 , 

F 

General Counsel, Bureau of Internal Revenue, 

Attorney for Respondent. 

Now, June 9, 1930, the foregoing designation of record 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

48 United States Board of Tax Appeals. 

Docket No. 17448. 


L. J. Christopher Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time. 


i 


On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers tfur petition 
for review of the above entitled proceeding in tjhe Court of 
Appeals of the District of Columbia be and \t is hereby 
extended to December 2, 1929. 

(Signed) BENJAMIN H. LITTLEtTON, 

Member. 

Dated, Washington, D. C., October 12, 1929. 

7—5236a 
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A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

49 United States Board of Tax Appeals. 

Docket No. 17448. 

L. J. Christopher Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Oil motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition 
for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby ex¬ 
tended to Januarv 15, 1920. 

(Signed) ' , LOGAN MORRIS, 

Member. 

Dated, Washington, D. C., November 30, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 
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50 United States Board of Tax Appeals. 

Docket No. 17448. 

.. 

L. J. Christopher Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition 
for review of the above entitled proceeding in the Court 
of Appeals of the District of Columbia be and it is hereby 
extended to February 15, 1930. 

(Signed) " LOGAN MORRIS, 

i Member. 

Dated, Washington, D. C., January 14, 1930.j 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

l Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

51 United States Board of Tax Appeals. 

Docket No. 17448. 

L. J. Christopher Company of Delaware, [Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition 
for review of the above entitled proceeding in the Court 
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of Appeals of the District of Columbia be and it is hereby 
extended to May 1, 1930. 

(Signed)" , LOGAN MORRIS, 

Member. 

Dated, Washington, D. C., February 11, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

52 United States Board of Tax Appeals. 

Docket No. 17448. 

L. J. Christopher Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel of the petitioner it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court 
of Appeals for the District of Columbia be and it is hereby 
extended to June 2, 1930. 

(Signed) , LOGAN MORRIS, 

Member. 

Dated: Washington, I). C., April 30, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

; B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 
Docket No. 17448. j 

L. J. Christopher Company, Petitioner, 


pondent. 


Commissioner of Internal Revenue, Res 

Order Enlarging Time. 


For cause appearing of record, it is 
Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceeding in the Court of Appeals for the District of 
Columbia, be and it is hereby extended to July 1, 1930. 
(Signed) * LOGAN MORRIS, 

Member. 

Dated: Washington, D. C., May 29, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 


Endorsed on cover: Board of Tax Appeals. No. 5236. 
L. J. Christopher Company of Delaware, Appellant, vs. 
Commissioner of Internal Revenue. Court of Appeals, 
District of Columbia. Filed Jun. 14, 1930. j Henry W. 
Hodges, Clerk. 
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No. 5236. 


L. J. Christopher Company of Delaware, Appellant , 

v. 

Commissioner of Internal Revenue, Appellee. 

On Petition for Review of Decision of the United States 

Board of Tax Appeals. 

Appellant’s Brief. 

I. STATEMENT OF THE CASE. 

This case is before the Court on petition for review 
of the decision of the United States Board of Tax 
Appeals. 

Appellant appealed to the Board from a letter cjf the 
Commissioner of Internal Revenue dated April 24, 
1926, wherein he asserted a deficiency in income tax of 
$20,210.94, for the period February 16 to December 
31, 1921 (R. 4-8). The appeal alleged that the Com¬ 
missioner erred in holding (a) that its invested capital 
could be determined and (b) that there were nc ab¬ 
normal conditions in income and invested capital 
which would entitle appellant to the provisions of 
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Section 328 of the Revenue Act of 1921 (R. 5). At 
the trial before the Board the petition was amended 
so as to allege (c) that good will acquired by appellant 
at the time of organization had been erroneously ex¬ 
cluded from invested capital (R. 10) and (d) that the 
statute of limitations barred assessment at the time 
the 60-day deficiency letter was mailed (R. 11). 

The case vras consolidated for trial on April 17, 1928, 
before the Boar$, with two other cases—the appeals of 
L. J. Christopher and of L. J. Christopher Company of 
California (R. 13). 

On March 16, 1928, the Board granted respondent’s 
(the Commissioner of Internal Revenue) ex parte 
motion to limit the issues on special assessment under 
the provisions of Sections 327 and 328 of the Revenue 
Act of 1921, to the issues defined in subdivisions (a) 
and (b) of Rule 62 of the Board (R. 11-12). 

On October 2, 1928, the Board promulgated its 
combined findings of fact, opinion, and decision in the 
three cases (R. 13-32). So far as this appellant is 
concerned the Board denied all errors and sustained 
the Commissioner of Internal Revenue in his determina¬ 
tion of a deficiency in tax of 820,210.94 for the period 
February 16 to December 31, 1921. 

II. FACTS. 

The facts, so far as they are material to the assign¬ 
ments of error, are as follows: 

L. J. Christopher (individual) entered the wholesale 
and retail ice cream, candy, and confectionery business 
in 1887 at Los Angeles, California, with a capital of 
approximately 850,000. The business was successful 
and steadily increased in value. In 1912 he registered 
his name as a trade mark. Prior to 1914 he had 
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acquired certain real estate and had built thereoii an 
extensive plant. The sales grew in volume and by 
1914 he was selling ice cream in many of the surround¬ 
ing towns and cities, his annual sales being approxi¬ 
mately 200,000 gallons. In 1914 he organized the 
L. J. Christopher Company of California, under the 
laws of California, with a capital stock of §400,300 |and 
transferred to it all of the assets of his business including 
the good will, in consideration of receipt of all its capital 
stock except a few qualifying shares (R. 14-15). 

On June 1, 1914, The California Company set ujj) on 
its books a statement of the assets and liabilities ac¬ 
quired from L. J. Christopher. It entered its capital 
stock of S400,300 among the liabilities and then niade 
a balancing entry “Good Will—$17,028.82” among 
the assets (R. 15-16). It continued in the business 
until 1921. 

In February, 1921, the L. J. Christopher Company 
of Delaware (appellant) was organized under the Laws 
of Delaware and immediately acquired for $125 l 000 
cash and $125,000 par of stock, the ice cream, ca[ndy 
and confectionery business of the California Company 
including “all that certain personal property consisting 
of the stock of goods, wares, and merchandise, mater¬ 
ials, manufactured articles, machinery, trucks equip¬ 
ment, and all personal property owned by the vendor 
herein and which is now in and about those certain 
premises heretofore operated by said vendor on ]Lots 
1, 2, 3, 9, 10, and 11, of Tract No. 2651, in Los Angeles 
City, and all property, including good will, owmed by 
said vendor, save and except real estate (including 
buildings) and cash (including bills and accounts of 
every kind outstanding).” (R. 20.) 

Appellant (the Delaware Company) filed a timely 
income tax return for the period February 16 to 
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December 31> 1921 (R. 6). In auditing said return 
the Commissioner of Internal Revenue determined the 
net income for the period to be $124,073.53 and the 
invested capital to be $279,745.85. Said invested 
capital was determined on the basis of the par value 
of the stock issued and retired during the year pro-rated 
for the time effective (R. 21). The Commissioner 
thus arrived at a deficiency in tax of $20,210.94 (R. 7) 
and notified appellant of same by letter mailed April 
24, 1926 (R. 23). 

At the trial of the case the Commissioner of Internal 
Revenue offered in evidence a so-called waiver (a true 
photo-lithograph copy of which appears in the record 
opposite page 42), in order to prove that his deficiency 
letter was timely. Said waiver was signed on behalf 
of appellant by S. C. Hookstratten as secretary and 
bore date of February 19, 1926, stamped on it. Said 
waiver was not signed by the Commissioner of Internal 
Revenue but the name of D. H. Blair, Commissioner, 
had been written thereon by some one else who placed 
his initials “L. G.” thereunder. S. C. Hookstratten 
had no authority as secretary to sign said waiver and 
wras not authorized by the Board of Directors to do so 
(R. 39-42). 

Petitioner objected to the introduction of said waiver 
in evidence for the reason that it wras signed only by 
the secretary and not by the president of the corpora¬ 
tion; that the secretary was not authorized to sign it; 
and that it was not signed by the Commissioner of 
Internal Revenue. Said objection was overruled by 
the Board and the waiver was admitted as respondent's 
Exhibit “D” and an exception to the ruling noted (R. 
41-2). 

In its decision the Board held that there was no 
abnormality in income or invested capital; that it was 
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not impossible to determine appellant’s invented 
capital; that there was no evidence to the effect that 
appellant acquired for stock a mixed aggregate of 
tangible and intangible assets, the respective vallues 
of which could not be determined; and that appellant 
was not entitled to the benefit of Section 32S of the 
Revenue Act of 1921 (R. 31). It also held that assess¬ 
ment of the deficiency was not barred at the time the 
deficiency letter was mailed (R. 28). 

III. ASSIGNMENTS OF ERROR. 

The petition for review contains the following 
assignments of error: 

1. The Board of Tax Appeals erred in admit ting 
the waiver in evidence. 

2. The Board of Tax Appeals erred in holding 
that there w^as no evidence as to vrhen the return 
of petitioner was filed. 

3. The Board of Tax Appeals erred in hoiding 
that the proposed deficiency was not barred by 
the statute of limitations. 

4. The Board of Tax Appeals erred in holding 

that the petitioner was not entitled to the benefits 
of the provisions of Section 328 of the Revenue 
Act of 1921. 5 

IV. QUESTIONS PRESENTED. j 

The questions presented by the assignments of ^rror 
are as follows: 

1. Was assessment of the proposed deficiency in tax 
barred by the statute of limitations at the tim^ the 
deficiency letter was mailed to appellant on April 24, 
1926? 

2. Was appellant entitled to have its profits tax 
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computed under the provisions of Sections 327 and 328 
of the Revenue Act of 1921? 

V. ARGUMENT. 

The foregoing questions will now be discussed in the 
order stated. 

1. Was assessment of the proposed deficiency 
in tax barred by the statute of limitations at the 
time the deficiency letter was mailed to appellant 
on April 24, 1926? 

Section 250(d) of the Revenue Act of 1921 provides 
as follows: 

“The amount of income, excess-profits, or war- 
profits taxes due under any return made under this 
Act for the taxable year 1921 or succeeding taxable 
years shall be determined and assessed by the Com¬ 
missioner within four years after return vras filed, 
* * * unless both the Commissioner and the tax¬ 
payer consent in writing to a later determination, 
assessment, and collection of the tax.” 

Appellant filed an income tax return for the period 
February 16 to December 31, 1921. This is evidenced 
by the statement in the deficiency letter, “an audit of 
your income and profits tax return for the period 
February 16 to December 31, 1921,” etc. (page 6 of 
printed record). 

The date for filing said return is fixed by Sections 
241 and 227 of the Revenue Act of 1921, as on or before 
March 15, 1922. 

It is a rule of law that when a date is fixed by statute 
for the filing pf a document, and such document is 
filed, the presumption is that it was filed on time, in the 
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absence of any evidence to the contrary. This pre¬ 
sumption arises from the fact that 

i 

“Men are presumed to have acted legally Wd 
properly rather than otherwise, etc. * * *.” (Sec- 


on Evidence, Civil Cases, 


3d 


tion 48, Jones 
Edition.) 

Again— 

“The presumption is that the provisions of law 
have been complied with by the officers (of a 
corporation); not that they have been violated.” 
(Section 55, Jones on Evidence, Civil Cases] 3d 
Edition.) 

It therefore appears that in accordance with the 
rule of evidence in effect as cited above, the Court 
must presume that the return was filed on or before 
March 15, 1922, as provided by law\ This presumption 
is very much strengthened by the fact that the Com¬ 
missioner, although having said return in his custody 
and possession, failed to produce it at the trial in ofder 
to show the filing date, and failed to offer any explana¬ 
tion as to why it was not produced. The only logical 
conclusion is that if it bore a date of filing subsequent 
to the date provided by law and within four years of 
the date of the deficiency letter, he would undoubt¬ 
edly have produced it and offered it in evidence to 
prove such fact. 

That the return was filed on time as provided by law 
must be presumed from the fact that the Commissioner 

pre- 
are 


has not asserted a delinquency penalty. This 
sumption arises from the fact that official acts 
presumed to be regular and according to law. 


. i 

“The presumption of the regularity of official 
acts not only embraces judicial acts but also t]bose 
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of other officers. Naturally the presumption has 
less weight, and hence it is more easily rebutted 
when applied to acts in non-judicial proceedings; 
but in each case the principle is the same; namely 
that, when an official act is shown to have been 
substantially regular, it is presumed that the 
formal requisites were also performed.” (Section 
41, Jones on Evidence, Civil Cases, 3d Edition.) 

“The maxim, omnia praesumuniur rite et solen- 
niter esse qcta, does not depend alone on the ground 
that the official act is performed by an officer who 
has taken, the oath of office, though undoubtedly 
this is one of the considerations which support 
the presumption of regularity in such cases; and 
we find the statement constantly recurring in 
judicial decisions that sworn public officials are 
presumed to have performed their duties properly, 
in the absence of evidence to the contrary. The 
presumption has been applied to acts of officers 
of almost every class and a few illustrations will 
sufficiently illustrate the rule.” (Section 45, 
Jones on Evidence, Civil Cases, 3d Edition.) 

The Commissioner introduced in evidence a so- 
called waiver, consenting to the assessment of any 
deficiency for the year 1921, up to December 31, 1926. 
It is apparent that he relies on this waiver as his 
authority to assess the alleged deficiency, else he would 
not have introduced it. This fact further supports the 
presumption that the return was filed on time. 

“The mere withholding or failing to produce 
evidence, which under the circumstances would be 
expected to be produced and which is available, 
gives rise tp a presumption against the party. It 
is a presumption less violent than that which at¬ 
tends the fabrication of testimony or the suppres¬ 
sion of documents in which other parties have a 
legal interest; but the courts recognize and act 
upon the natural inference that the evidence is 
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held back under such circumstances because it 
would be unfavorable. Said Lord Mansfield: 
‘ It is certainly a maxim that all evidence is tq be 
weighed according to the proof which it was: in 
the power of one side to have produced and in ithe 
power of the other to have contradicted.’” (Sec¬ 
tion 19, Jones on Evidence, Civil Cases, 3d Edi¬ 
tion.) 

In Robinson v. Union Central Life Insurance Com¬ 
pany, , 144 Fed. 1005, this principle is enunciated: 

“3. Evidence—Presumption From Failure) to 
Produce. Where evidence is open to two interpre¬ 
tations, and it is within the exclusive power of 
one party to show what the truth is, the faifure 
of such party to produce the evidence will author¬ 
ize the jury to presume that, if produced, it would 
be unfavorable to him.” 

The books are full of cases in point. It therefore 
appears from the record that the return was filed oji or 
before March 15, 1922, and that the period in which to 
assess any deficiency expired March 15, 1926, priol to 
the issuance of the deficiency letter, unless the said 
waiver was valid and timely. 

The deficiency letter was mailed to appellant 
April 24, 1926, more than four years after Marchj 15, 
1922, the fifing date of the return. It is obvious that 
unless this waiver is good, the deficiency letter c^me 
too late. 

Section 250(d) (supra) provides that assessment of a 
1921 tax can be deferred beyond four years from the 
fifing date of the return only when the Commissioner and 
the taxpayer consent in writing thereto . Is the so-called 
waiver offered by the Commissioner (and the <^nly 
evidence offered by him) such a consent in writing? 
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Consent is more than acquiescence. The following 
definition appears in 12 C. J. 519: 

“The term (consent) implies the power to 
authorize and to prevent, a degree of superiority 
wdiich arises from the presence of a combined 
mental and physical ability to act; it also implies 
not merely that a person accedes to, but author¬ 
izes an act.” 

A corporation acts through duly authorized agents. 
If appellant acted in signing the waiver in question 
(opposite p. 42 of record), it was through S. C. Hook- 
stratten, its secretary-treasurer, because his is the only 
name on the waiver of any one purporting to represent 
appellant. 

Mr. Hookstratten was a witness on behalf of the 
Commissioner (respondent) (see page 41 of printed 
record). He testified that he signed his name to said 
waiver as secretary-treasurer but on further questioning 
by appellant’s attorney he stated that his duties as 
such officer were to take care of the records and books 
and to do the things that the Board of Directors and 
the Executive Committee authorized him to do and 
that the Board of Directors did not authorize him to sign 
said waiver (R. 41-42). The Commissioner is bound 
by the testimony of his own witness and from this it is 
apparent that Mr. Hookstratten w r as not authorized 
to sign said w r aiver. Therefore appellant was not and 
is not bound by his act. Hence, the waiver is not the 
consent of appellant unless it be shown that appellant 
subsequently ratified the act of Mr. Hookstratten and 
no such showing had been made and none even at¬ 
tempted by the Commissioner. 

The name “D. H. Blair,” Commissioner, appears 
on the so-called waiver and under it the initials “L. G.” 
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It is apparent that the Commissioner did not personally 
sign the waiver and there is no showing that he author¬ 
ized any one else to do so. Likewise there is no showing 
as to who did sign his name or when it was done. lender 
such circumstances there can be no presumption that 
the Commissioner “consented” in writing or otherwise 
to the extension of time for assessment provided in said 
so-called waiver. 

There is no evidence that the Commissioner ever 
ratified the act of the unknown person who signed his 
name, unless it be argued that the deficiency letter 
mailed on April 24, 1926, carries an implied ratification. 
This would mean that the Commissioner “consented ” 
after the statute barred assessment. A waiver or con¬ 
sent executed after the statute bars assessment is 
void. Joy Floral Co. v. Commissioner of Internal 
Revenue , 29 Fed. (2d) 865, decided by this pourt 
December 3, 1928. To the same effect is the decision 
of the U. S. Circuit Court of Appeals for the Second 
Circuit in Greylock Mills v. Commissioner of Internal 
Revenue , 31 Fed. (2d) 655, on which the U. S. Supreme 
Court denied certiorari. 

How can the so-called waiver he a “ consent in writing ” 
of the Commissioner and the taxpayer , when neither 
authorized its signature, when there is no showing that 
either consented even orally to it , when there is no showing 
of subsequent ratification, and when an implied ratifica¬ 
tion on the part of the Commissioner comes too late and is 
selfserving? 

The Commissioner of Internal Revenue can not 
plead estoppel against appellant because the so-called 
waiver is the printed form of the Treasury Depart¬ 
ment and at the bottom has this provision: 

“If this waiver is executed on behalf of a cor- 




12 


poration, it must be signed by such officer or 
officers of the corporation as are empowered under 
the laws of the State in which the corporation is 
located to sign for the corporation/’ etc. 

This is merely an application of the fundamental rule 
of law that any one dealing with a corporation deals 
at his peril, in that he assumes the burden of ascertain¬ 
ing that the agent or officer with whom he deals is 
duly authorized. Then certainly the Commissioner can 
not he heard to complain when he puts such officer or 
agent on the stand as his own witness and he testifies that 
he was not authorized. 

The first assignment of error is that the Board erred 
in admitting the waiver in evidence. If the waiver 
was not signed by any one authorized by either the 
Commissioner or the taxpayer (as appears from the 
foregoing) certainly it was not their “consent in writ¬ 
ing” and would be incompetent to bind the parties and 
irrelevant and immaterial to the issues in this case. It 
is therefore submitted that the Board erred in ad¬ 
mitting the waiver in evidence. But even though it 
was admitted, the objection still stands that since it is 
not the “consent in writing” of either of the parties 
hereto it is of no effect whatever. 

In Chadhourne & Moore v. Commissioner of Internal 
Revenue , 16 B. T. A. 961, the validity of certain waivers 
was before the Board and it held that a waiver not 
executed by the Commissioner nor on his behalf was of 
no effect. Since there is a positive showing that the 
instant waiver was not executed by the Commissioner 
and since there is no showing that it was executed on 
his behalf by any one having authority, and since no 
ratification prior to the expiration of the statutory 
period for assessment has been shown, it would seem 
that the so-called waiver is of no effect. 
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At the beginning of the trial in this case before the 
Board of Tax Appeals, appellant moved for ancf was 
granted leave to amend its petition by raising the 
question of the statute of limitations and at that time 
called attention to the fact that the deficiency fetter 
was mailed on April 24, 1926, more than four years after 
the filing of the return (R. 10-11). The Commissioner 
did not plead to this amendment and allegation until 
after appellant's testimony was all in and after if; had 
closed its case (R. 39). Then the Commissioner 
(respondent) entered a general denial, at a time when 
appellant had no opportunity to offer proof in support 
of the allegations in the amendment. The Board in 
its opinion stated that 

“there is no evidence in the record as to whjn the 
income and profits tax return was filed " 

and predicated its decision on this statement. 

Section 907(a) of the Revenue Act of 1926, which 
was in effect at the time the Board heard the case, 
provides: 

“The proceedings of the Board and its divisions 
shall be conducted in accordance with such rules 
of practice and procedure (other than rules of 
evidence) as the Board may prescribe and in 
accordance with the rules of evidence applicable 
in courts of equity of the District of Columbia." 

Rule 29 of the Equity Rules of the D. C. Su]creme 
Court provides as follows: 

“Averments other than of value or amoijmt of 
damage, if not denied, shall be deemed confessed." 

In view of the foregoing, the Board should not be 
heard to say that there is no evidence as to when the 
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return was filed,— when it 'permitted the Commissioner 1 s 
answer denying the allegation after appellant ( petitioner ) 
had closed its case. 

Wherefore, it is submitted that the Board of Tax 
Appeals erred in admitting in evidence the said waiver, 
in holding that there was no evidence as to when the 
return w r as filed, and in holding that assessment and 
collection of the tax was not barred on April 24, 1926, 
the date on w'lpch the deficiency letter w T as mailed to 
appellant. 

2. Was appellant entitled to have its profits tax 
computed under the provisions of Sections 327 and 
328 of the Revenue Act of 1921? 

On March l(p, 1928, the Commissioner of Internal 
Revenue filed with the Board a motion to limit the 
hearing in this case to the issues defined in subdivisions 
(a) and (b) of Rule 62 of the Board (R. 11-12). Said 
motion w*as granted by the Board on March 16, 1928 
(R. 12). 

Subdivisions (a) and (b) of Rule 62 of the Board, in 
effect at that time, wrere as follows: 

“ (a) If some of the issues raised by the petition 
involve section 327 or section 328 of the Revenue 
Act of 1918, or of 1921 (or section 210 of the 
Revenue Act of 1917, as the case may be), and 
some do not involve such sections, the hearing 
may, in the discretion of the Board, on motion, be 
limited in the first instance to trial of the issues 
which do not involve such sections. 

“(b) After decision on such other issues, or if 
no such other issues are raised by the pleadings, a 
hearing may, in the discretion of the Board, on 
motion, be had, limited to the trial of the issue 
whether the petitioner is entitled to have its tax 
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determined as provided in Section 328 (or section 
210, as the case may be).” 

At the commencement of the trial on April 17, 1928, 
appellant obtained leave to and amended its petition 
by raising a new issue which did not involve Section 
327 and 328 of the Revenue Act, but the aforesaid 
motion of the Commissioner w~as not withdrawh and 
stood as granted by the Board. Under this procedure 
and the provisions of subdivision (a) of Rule 62 (s^pra), 
appellant offered no evidence upon the question of its 
right to the provisions of Sections 327 and ^28 in 
computing its profits tax liability,—except such in¬ 
cidental facts as were necessary to complete the chain 
of evidence in the other two cases which wevd con¬ 
solidated for trial and heard along with this cas^. 

In its opinion the Board states (top p. 31 of record): 

“While the bill of sale recites that the good will 
of California Company was a part of the assets 
sold to the Delaware Company (this appellant) 
there is no evidence in the record which in any 
way shows the value of such good will, if indeed 
it had any value.” 

Again the Board says (R. 31): 

“The value of the good will acquired by Dela¬ 
ware Company could easily have been proven if 
such value indeed existed,” etc. 

Again the Board recites that there was no evidence 
in the record to the effect that appellant’s invested 
capital could not be determined, and no evidence that 
the respective values of the mixed aggregate of tangible 
and intangible property acquired with stock ancjl cash 
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could not be determined, and no proof of abnormal 
conditions. (R. 31, sec. par.) 

Of course, there was no proof or evidence in support 
of appellant’s allegations, when the Board by granting 
the Commissioner’s motion closed the doors to proof 
upon such under Rule 62(a) (supra). Appellant made 
no attempt to prove because it understood from the rules 
that it would have an opportunity after the other issues 
were decided. If the statute of limitations question is 
decided favorably, there will be no occasion for proof 
on the other question. But it is submitted that 
appellant has not yet had its day in court on the issues 
involving Sections 327 and 328 of the 1921 Act. 

Certainly it was error for the Board to hold that 
appellant was not entitled to the provisions of Section 
327 and 328, when it had denied appellant the opportunity 
to prove its right. It is therefore submitted that this 
Court should remand the case to the Board for further 
proceedings on this issue, unless the Court agrees with 
appellant on the waiver question discussed above, in 
which case the deficiency will be eliminated, or unless 
the Court can determine from the statement of facts 
in the fore part of this brief ("which are only such facts 
as were incident to the proof in the other two cases 
tried at the same time) that appellant is and was 
entitled to the provisions of Sections 327 and 328 of 
the Act. 

Sections 327 and 328 of the Revenue Act of 1921 are 
as follows: 

“Sec. 327. That in the following cases the tax 
shall be determined as provided in section 328: 

“(a) Where the commissioner is unable to de¬ 
termine the invested capital as provided in section 
326; 

******* 
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“(c) Where a mixed aggregate of tangible 
property and intangible property has been paid in 
for stock or for stock and bonds and the Cofiimis- 
sioner is unable satisfactorily to determine the re¬ 
spective values of the several classes of property at 
the time of payment, or to distinguish the classes 
of property paid in for stock and for bonds respec¬ 
tively; ! 

“ (d) Where upon application by the corporation 
the Commissioner finds and so declares of rfecord 
that the tax if determined without benefit of this 
section would, owing to abnormal conditions Effect¬ 
ing the capital or income of the corporation, work 
upon the corporation an exceptional hardship 
evidenced by gross disproportion betwee^i the 
tax computed without benefit of this section and 
the tax computed by reference to the representative 
corporations specified in section 328. This sub¬ 
division shall not apply to any case (1) in firhich 
the tax (computed without benefit of this section) 
is high merely because the corporation earned 
within the taxable year a high rate of profit upon 
a normal invested capital, 

* 5(C * * SjC * * 

“Sec. 328. (a) That in the cases speci 
section 327 the tax shall be the amount 
bears the same ratio to the net income 
taxpayer (in excess of the specific exemptibn of 
$3,000) for the taxable year, as the average iax of 
representative corporations engaged in a like or 
similar trade or business, bears to their average 
net income (in excess of the specific exemption of 
$3,000) for such year. 

* * * * $ $ j $ 

“In computing the tax under this sectiofi the 

Commissioner shall compare the taxpayer j only 
with representative corporations whose invested 
capital can be satisfactorily determined finder 
section 326 and which are, as nearly as mfiy be, 
similarly circumstanced with respect to gross 
income, net income, profits per unit of business 

I 


fied in 
which 
of the 
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transacted and capital employed, the amount 
and rate of war profits or excess profits, and all 
other relevant facts and circumstances.” 

While no attempt will be made here to argue from 
the facts set out above that appellant is entitled to the 
provisions of Section 327 and 328, it is believed that 
the Court will have no difficulty in reaching the con¬ 
clusion that appellant can, when opportunity is afforded, 
prove facts sufficient to entitle it to the provisions 
sought. The Court can see from the record in this 
case and the two companion cases now before it that 
appellant did acquire a mixed aggregate of tangible 
and intangible assets for stock and cash, that the Com¬ 
missioner computed its invested capital by taking the 
par value of the stock issued to appellant and others 
and paid no attention to the real basis for computing 
invested capital contained in the provisions of Section 
326 of the Act,—that is, the provisions as to computa¬ 
tion of what is called statutory invested capital. And 
the Court can easily judge that an income of 8124,073.53 
in 1034 months on an invested capital of only 
8279,745.85 is out of all proportion to normal business 
and that such a condition has possibilities of proof of a 
very abnormal condition in invested capital and income 
when the opportunity is offered. 

If the question of the Court’s right to consider a 
special assessment case should be suggested, the 
Court’s attention is directed to the opinion of the 
U. S. Circuit Court of Appeals for the 7th Circuit 
rendered October 24, 1930, in Ryan Car Company v. 
Commissioner of Internal Revenue. (Not yet reported 
but published at Par. 1835 in Prentice-Hall, Inc., 1930 
Federal Tax Service.) 

Wherefore, it is submitted that the Board of Tax 


Appeals erred in holding that appellant was and is not 
entitled to have its profits tax computed under the 
provisions of Sections 327 and 328 of the Revenue Act 
of 1921 and appellant prays this Honorable Court 
either to reverse the said holding of the Board apd to 
remand the case with instructions to the Board to 
compute the profits tax under the provisions of said 
sections, or to remand the case with instructions to the 
Board to afford appellant the opportunity to prove the 
facts necessary to substantiate its right to said pro- 
visions. 

CONCLUSION. 

Two main questions have been presented and dis¬ 
cussed. If the first is decided favorably to appellant, 
the second becomes immaterial because the tax wjill be 
extinguished. But if the first is decided adversely, 
then the second becomes quite material and appellant 
desires the benefit of the provisions of Section^ 327 
and 328. j 

In view of all the foregoing, it is respectfully Sub¬ 
mitted that appellant’s prayer should be granted^ 
Respectfully submitted, 

Geo. E. H. Goodner, 
Attorney for Appellant. 

Address: Munsey Building, 

Washington, D. C. 




In the Court of Appeals of the District of 

Columbia 

October Term, 1931 


L. J. Christopher Compact of Delaware 


Commissioner of Internal Revenue, appellee 


APPEAL FROM THE UNITED STATES BOARD OF TAX APPEALS 


G. A. YOUNGQTJIST, 

Assistant Attorney General, 

J. LOUIS MONARCH, 
JOHN G. REMEY, 

Special Assistants to the Attorney General 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

NATHAN GAMMON, 

Special Attorney , Bureau of Internal Revenue , 

Of Counsel. 




INDEX 


Previous opinion in the present case_ 

Jurisdiction_ t 

Questions presented____ 

Statutes and Rules involved..__ 

Statement of facts__ 

Summary of argument___j. 

Argument: 

I. The waiver was effective to extend the period for assess¬ 
ment_ 

II. The decision of the Board of Tax Appeals involving 

special assessment of profits taxes is not subject to 

review_I 

Conclusion__ 1 


Page 

1 

1 

2 

2 

5 

7 


S 


12 

15 


CITATIONS 

Cases: 

Aiken v. Burnet, 282 U. S. 277_ 

American Feature Film Co., Appeal of, 11 B. T. A. 1271_ 

Arkansas Bridge Co. v. Kelly-Atkinson Const. Co., 282 Fed. 

802..... 

Brown & Sons Co. v. Burnet, 282 U. S. 283_ 

Burnet v. Railway Equipment Co., 282 U. S. 295_ 

Carson v. Jackson, 281 Fed. 411_ 

Commissioner v. Godfrey, 50 F. (2d) 79- 

Diamond Alkali Co. v. Heiner, 39 F. (2d) 645_ 

Enameled Metals Co. v. Commissioner, 283 U. S.-- j 

Florsheim Bros. Co. v. United States, 280 U. S. 453_ 

Greylock Mills v. Commissioner, 31 F. (2d) 655_ 

Hammond v. Carthage Sulphite Pulp & Paper Co., 34 F. 

(2d) 155. 

Hastings v. B. L. Ins. Co., 138 N. Y. 473_ 

Independent I. & C. Storage Co. v. Commissioner, 50 F. (2d) 


John M. Parker Co. v. Commissioner, 49 F. (2d) 254 

Liberty Baking Co. v. Heiner, 37 F. (2d) 703- 

Loewer Realty Co. v. Anderson, 31 F. (2d) 268- 

Lucas v. Hunt, 45 F. (2d) 781- 

Marshall Wells Co. v. Willcuts, 41 F. (2d) 751- 

75581—31-1 (I) 


9 

11 

14 

9 

9 

14 

12 

10 

12 

10 

10 

11 

10 

11 

10 

11 

11 

12 

10 





























n 

Cases—Continued. Page 

Monument Pottery Co. v. Imperial Coal Corp., 21 F. (2d) 

683. 14 

Pantages Theatre Co. v. Lucas, 42 F. (2d) 810- 10 

Railway Supply Co. v. Burnet, decided July 29, 1931- 12 

Stange v. United States, 282 U. S. 270-- 9 

Stern Brothers & Co. v. Burnet, decided July 13, 1931_ 9 

Stevens v. Selma Fruit Co., Inc., 18 Cal. App. 242_ 11 

Trustees for Ohio <& Big Sandy Coal Co. v. Commissioner, 43 

F. (2d) 782. 9 

United States v. Kemp, 12 F. (2d) 7_ 12 

United States v. National City Bank of New York, 281 Fed. 

754.-... 14 

United Thacker Coal Co. v. Commissioner, 46 F. (2d) 231_ 9 

Statutes: 

Revenue Act of 1921, c. 136, 42 Stat. 227— 

Sec. 250. 2 

Sec. 327. 2 

Sec. 328—. 4 

Miscellaneous: 

Board of Tax Appeals, Rule 62. 5 

Thompson on Corporations (3d Ed.)— 

Voi. 2, Sec. 1518. 10 

Vol. 3, Secs. 1625, 1670. 10 

















In the Court of Appeals of the District of 

Columbia 

October Teem, 1931 
No. 5236 

L. J. Christopher Company of Delaware, appel- 

lant 

V . 

Commissioner of Internal Revenue, appellee 

— 

APPEAL FROM THE UNITED STATES BOARD OF TAJ\ 

APPEALS 

— 

BRIEF FOR APPELLEE 
_ 

PREVIOUS OPINION IN THE PRESENT CASE 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 23-32), whict is 
reported in 13 B. T. A. 729. 

JURISDICTION 

This appeal involves income and profits taxes for 
the year 1921 in the amount of $20,210.94 and is 
taken from an order of redetermination of (the 
United States Board of Tax Appeals entered Reb¬ 
el) 
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ruary 15, 1929. (R. 32.) The case is brought to 
this court by petition for review filed August 14, 
1929 (R. 34), pursuant to stipulation (R. 33), and 
to the Revenue Act of 1926 ? c. 27, Sections 1001, 
1002, and 1003, 44 Stat. 9,100-110. 

QUESTIONS PRESENTED 

1. Whether or not the deficiency here asserted is 
barred by the statute of limitations. 

2. Whether in the absence of fraud or other 
irregularity a Circuit Court of Appeals may 
review a decision of the Board of Tax Appeals 
sustaining a determination by the Commissioner 
of Internal Revenue that the appellant was not 
entitled to have its profits taxes determined espe¬ 
cially under Sections 327-328 of the Revenue Act 
of 1921. 

STATUTES AND RULES INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 250(d). The amount of income, 
excess-profits, or war-profits taxes due under 
any return made under this Act for the tax¬ 
able year 1921 * * * shall be deter¬ 
mined and assessed by the Commissioner 
within four years after the return was 
filed, * * * unless both the Commis¬ 
sioner and the taxpayer consent in writing 
to a later determination, assessment, and 
collection of the tax; * * *. 

Sec. 327. That in the following cases the 
tax shall be determined as provided in sec¬ 
tion 328: 
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(a) Where the Commissioner is unable to 
determine the invested capital as provided 
in section 326; I 

****!* 

(c) Where a mixed aggregate of tangible 
property and intangible property has been 
paid in for stock or for stock and bonds and 
the Commissioner is unable satisfactorily to 
determine the respective values of the sev¬ 
eral classes of property at the time ofj pay¬ 
ment, or to distinguish the classes of prop¬ 
erty paid in for stock and for bonds, 
respectively; 

(d) Where upon application by the cor¬ 
poration the Commissioner finds apd so 
declares of record that the tax if deterchined 
without benefit of this section would, owing 
to abnormal conditions affecting the capital 
or income of the corporation, work upop the 
corporation an exceptional hardship evi¬ 
denced by gross disproportion between the 
tax computed without benefit of this section 
and the tax computed by reference tj) the 
representative corporations specified ip sec¬ 
tion 328. This subdivision shall not apply 
to any case (1) in which the tax (computed 
without benefit of this section) is high merely 
because the corporation earned withip the 
taxable year a high rate of profit upon a 
normal invested capital, nor (2) in Which 
50 per centum or more of the gross income 
of the corporation for the taxable year 
(computed under section 233 of Title II) 
consists of gains, profits, commissions, or 
other income, derived on a cost-plus basis 
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from a Government contract or contracts 
made between April 6 , 1917, and November 
11,1918, both dates inclusive. 

Sec. 328. (a) That in the cases specified 
in section 327 the tax shall be the amount 
which bears the same ratio to the net income 
of the taxpayer (in excess of the specific 
exemption of $3,000) for the taxable year, 
as the average tax of representative corpora¬ 
tions engaged in a like or similar trade or 
business, bears to their average net income 
(in excess of the specific exemption of 
$3,000) for such year. In the case of a for¬ 
eign corporation or of a corporation entitled 
to the benefits of section 262 the tax shall be 
computed without deducting the specific ex¬ 
emption of $3,000 either for the taxpayer or 
the representative corporations. 

In Computing the tax under this section 
the Commissioner shall compare the tax¬ 
payer only with representative corporations 
whose invested capital can be satisfactorily 
determined under section 326 and which are, 
as nearly as may be, similarly circumstanced 
with respect to gross income, net income, 
profits per unit of business transacted and 
capital employed, the amount and rate of 
war profits or excess profits, and all other 
relevant facts and circumstances. 

(b) For the purposes of subdivision (a) 
the ratios between the average tax and the 
average net income of representative corpo¬ 
rations shall be determined by the Commis¬ 
sioner in accordance with regulations pre- 
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scribed by him with the approval of the 

Secretary. 

%/ 

Rules of the Board of Tax Appeals: 

Rule 62. —Special Assessment 

| 

(a) If some of the issues raised by the peti¬ 
tion involve section 327 or section 328 of the 
Revenue Act of 1918 or of 1921 (or section 
210 of the Revenue Act of 1917, as the case 
may be), and some do not involve such sec¬ 
tions, the hearing may, in the discretion of 
the Board, on motion, be limited in thq first 
instance to trial of the issues which do not 

i 

involve such sections. 

(b) After decision on such other issues, 
or if no such other issues are raised by the 
pleadings, a hearing may, in the discretion 
of the Board, on motion, be had, limited to 
the trial of the issue whether the petitioner is 
entitled to have its tax determined as pro¬ 
vided in section 328 (or section 210, as the 
case may be). 

STATEMENT OF FACTS 


The facts are not in dispute and may be 


sum¬ 


marized as follows: 

Appellant is a Delaware corporation organized 
in February, 1921, at which time it acquired for 
$125,000 cash and 1,250 shares of its 7% preferred 
stock, par value $100 each, the assets listed iju the 
following bill of sale (R. 20) : j 


For a valuable consideration, receipt of 
which is hereby acknowledged, L. J. Chris- 


i 
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topher Company, a corporation, organized 
and existing under and by virtue of the laws 
of the State of California, hereinafter re¬ 
ferred to as the vendor, of the one part, 
hereby grants, conveys, and assigns to L. J. 
Christopher Company, a corporation organ¬ 
ized and existing under and by virtue of the 
laws of the State of Delaware, hereinafter 
referred to as the vendee of the other part, 
all that certain personal property consisting 
of the stock of goods, wares, and merchan¬ 
dise, materials, manufactured articles, ma¬ 
chinery, trucks, equipment, and all £>ersonal 
pronertv owned bv the vendor herein and 
which is now in and about those certain 
premises heretofore operated by said vendor 
on Lots 1, 2, 3, 9, 10, and 11, of Tract No. 
2651, in Los Angeles City, and all property, 
including good will, owned by said vendor, 
save and except real estate (including build¬ 
ings) and cash (including bills and accounts 
of every kind outstanding). It is under¬ 
stood and agreed between said parties that 
all of the said properties are free from 
encumbrances. 

L. J. Christopher Co., 

A California Corporation. 

By L. J. Christopher, President. 

Alfred Beaudry, Secretary. 

Appellee computed appellant’s income for the 
taxable year 1921 to be $124,073.53 and its invested 
capital, $279,745.85. The latter figure is deter¬ 
mined as follows: Capital stock, $275,000; plus ad¬ 
ditions, $14,626, issued on March 31,1921, pro rated 


for 276 days, $11,059.65. Stock, par value $22(j), is¬ 
sued on September 30, 1921, pro rated for 93 days, 
$56.05. Total, $286,115.70. Reductions on account 
of 250 shares of preferred stock redeemed on Sep¬ 
tember 30, 1921, pro rated for 93 days, $6,369.85. 
(R. 21.) 

The deficiency letter involved in this appeal Iwas 
mailed by the appellee on April 24, 1926. (R. 6.) 
Appellant filed with appellee an Income and Profits 
Tax Waiver (R. 22-23) extending the period for 
the assessment of income and profits taxes for the 
taxable year 1921 to December 31, 1926. St. Cjuir 
Hookstratten, who signed the waiver in behalf of 
the appellant, has been continuously its Secretdry- 
Treasurer since some time in 1921. The waiver '(vas 
subscribed and sworn to February 13,1926 (R. ^3), 
and stamped as received by appellee February j 19, 
1926 (copy opposite R. 42). 

The Board determined that the deficiency was 
not barred and that appellant was not entitled to 
have its taxes computed under the provisions of 
Sections 327-328 of the Revenue Act of 1921. 
From that determination appellant has taken fhis 
appeal. 

SUMMARY OF ARGUMENT 

The waiver was valid and of binding effect to 
extend the statutory period for assessment. That 
it was signed after the statutory period had fun 
is not material, nor is the waiver defective because 
not personally signed by the Commissioner. The 
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appellant may not now escape the binding effect 
of the waiver by alleging that the Secretary-Treas¬ 
urer had no authority from the board of directors 
to sign it. Corporations are bound by the acts 
of their regularly constituted officers acting within 
the scope of their authority, and the courts have 
under these circumstances extended every presump¬ 
tion in favor of the validity of a waiver. 

%/ 

The Supreme Court of the United States has 
decided that a decision of the Board of Tax Ap¬ 
peals involving special assessment of profits taxes 
is not subject to review in the absence of fraud or 
other irregularity. Petitioner has allowed any ir¬ 
regularity here to pass unchallenged and is not 
now in a position to assert it. 

ARGUMENT 

I 

The waiver was effective to extend the period for 

assessment 

Appellant urges that the proposed deficiency is 
barred bv the statute of limitations and attacks 

m/ 

the validity and effectiveness of the waiver on 
several grounds. The return was due to be filed 
on or before March 15, 1922. (Section 241 (a).) 
The filing date is not shown in the record. As¬ 
suming that the return was timely filed, the limita¬ 
tion period expired March 15, 1926. (Section 250 
(d).) Hence, unless the waiver was valid, the pro¬ 
posed deficiency asserted in the letter of April 24, 
1926, is barred. The appellant’s contentions are 
taken up separately: 
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(a) That a waiver executed after the statutory 
period for assessment is void. 

Appellant pleaded the bar of the statute but £ts 
failure to prove the date when the return was filpd 
destroyed its prima facie case. The point, how¬ 
ever, is not material in view of the fact that the 
validity and effectiveness of a waiver executed 
after the statutory period has been upheld by tjhe 
Supreme Court. Stange v. United States, 282 
U. S. 270; Burnet v. Railway Equipment Co., 282 
U. S. 295; Brown & Sons Co. v. Burnet, 282 U. S. 
283; Aiken v. Burnet, 282 U. S. 277. 

(b) That the waiver was not personally sighed 
by the Commissioner and no showing was made 
that he authorized some one else to sign for hiftn. 

The courts have without exception applied to this 
situation the presumption in favor of the regular¬ 
ity and validity of the acts of a public official. In 
United Thacker Coal Co. v. Commissioner (C. C. A. 
1st), 46 F. (2d) 231, the court said (p. 233) : 

The Commissioner is presumed to dis¬ 
charge his official duties in a proper and legal 
manner; and, in this case, if it was essential 
that the Commissioner should have directed 
the placing of the signature upon each 
waiver, this is presumed to have been ddne 
in the absence of the evidence to the con¬ 
trary, for public officials are presumed to ict 
correctly and in accordance with the law. 

The same principle was applied in the following 
cases: Trustees for Ohio & Big Sandy Coal Co. v. 
Commissioner (C. C. A. 4th), 43 F. (2d) 782; Stern 
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Brothers & Co. v. Burnet (C. C. A. 8th), decided 
July 13, 1931, Prentice-all Federal Tax Service, 
1931, p. 1981; Pantag es Theatre Co. v. Lucas (C. C. 
A. 9th), 42 F. (2d) 810; Greylock Mills v. Commis¬ 
sioner (C. C. A. 2nd), 31 F. (2d) 655; certiorari 
denied, 280 Ui S. 566; John M. Parker Co. v. Com¬ 
missioner (C. C. A. 5th), 49 F. (2d) 254; Diamoyid 
Alkali Co. v. PLeiner (W. D. Pa.), 39 F. (2d) 645; 
Marshall Wells Co. v. Will cuts (Minn.), 41 F. (2d) 
751. In Florsheim Bros. Co. v. United States, 280 
U. S. 453, the Supreme Court held that waivers are 
not contracts. The Commissioner’s signature 
thereto was required purely for administrative pur¬ 
poses. Burnet v. Railway Equipment Co., supra. 
The provision for the Commissioner’s consent is 
therefore at most directory only, and a complete 
omission of his signature would not be a defect of 
such a character as to defeat the tax. Greylock 
Mills v. Commissioner, supra. 

(c) That the Secretary-Treasurer had no author¬ 
ity from the appellant’s board of directors to sign 
the waiver. 

The general rule is that corporations are bound 
by the acts of their regularly constituted officers 
acting within the scope of their authority. Thomp¬ 
son on Corporations (3d Ed.) Yol. 2, Sec. 1518; 
Yol. 3, Secs. 1625,1670. Mr. Hookstratten was the 
Secretary-Treasurer of the corporation contin¬ 
uously from some time in 1921. As secretary he 
was one of the general managing agents of the cor¬ 
poration ( Hastings v. B . L. Ins. Co 138 N. Y. 
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473); as Treasurer he was the corporation’s fiscal 
agent or officer. It is submitted that the signing 
of the waiver was an act falling within the scope 
of the ordinary duties of the position of Secretaify- 
Treasurer. Liberty Baking Co. v. Seiner (C. C. A. 
3d), 37 P. (2d) 703; Independent I. & C. Storage 
Co. v. Commissioner (C. C. A. 5th), 50 F. (2d) 
31; Hammond v. Carthage Sulphite Pulp & Pa^er 
Co. (N. D. N. Y.), 34 F. (2d) 155. While it is tijue 
that a Secretary-Treasurer can not, without express 
authority from the board of directors, bind a cor¬ 
poration by contract in cases such as the sale, lease, 
or transfer of property, cancellation or compromise 
of indebtedness, it would seem that such prohibi¬ 
tion would not apply to a waiver since a waiverj is 
not a contract but merely a consent. The signature 
to a waiver need not therefore be hedged about wjth 
the legal rules governing contracts. Loewer Realty 
Co. v. Anderson (C. C. A. 2nd), 31 F. (2d) 2&8. 
By appointing Hookstratten to the position of 

Secretarv-Treasurer the board of directors ikn- 
* 

pliedly conferred upon him authority to act for it 
upon matters within the scope of that office. Tax¬ 
payer can not now claim that the performance of 
one particular act which was within the scope of 
his powers required the specific authority of j;he 
board. Stevens v. Selma Fruit Co., Inc., 18 Cal. 
App. 242; Appeal of American Feature Film Co., 
11 B. T. A. 1271. The board of directors of ihe 
corporation acts as a body in managing the cor¬ 
porate affairs, but a tax waiver signed by one, an 
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authorized corporate officer, is sufficient. Com¬ 
missioner v. Godfrey (C. C. A. 2nd), 50 F. (2d) 79. 
It has been held that where a waiver was signed by 
an officer who subsequently contends that he had no 
authority to sign, a claim of equitable estoppel may 
be successfully interposed ( Lucas v. Hunt (C. C. A. 
5th), 45 F. (2d) 781), and, in a case where there 
was no showing that the other directors protested 
against the execution of a waiver by the President 
and Secretary of the board of directors, it was 
proper to indulge the presumption that there was 
acquiescence by the board. United States v. Kemp 
(C. C. A. 5th), 12 F. (2d) 7, certiorari denied, 273 
U. S. 703. 

It is submitted that the waiver was valid and 
effective to extend the statutory period for assess¬ 
ment. 

II 

The decision of the Board of Tax Appeals involving special 

assessment of profits taxes is not subject to review 

The Supreme Court of the United States has 
decided that such cases are not subject to review. 
Enameled Metals Co. v. Commissioner, 283 U. S. —, 
April 27,1931, affirming per curiam the decision of 
the United States Circuit Court of Appeals for 
the Third Circuit, 42 F. (2d) 213. This court so 
held in Railway Supply Co. v. Burnet, decided 
June 29, 1931. 

Appellant complains that it has not yet had its 
day in court on the question of special assessment. 
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The only issue raised by the original petition was 

whether appellant was entitled to special assess- 

ment. On March 16,1928, a month before the hear- 

J. 

ing, appellee filed a motion under Rule 62 of the 
Board of Tax Appeals. Since no other issues were 
raised by the pleadings, the motion limited the hear¬ 
ing to a trial of the single issue whether the appel¬ 
lant was entitled to the benefit of Sections 3271 and 
328. The motion was granted March 16,1928. (R. 
12.) At the hearing appellant offered two amend¬ 
ments to the original petition raising issues not re¬ 
lated to the special-assessment issue, and these the 
Board allowed. (R. 10, 11.) The situation then 
became the same as if the original petition had con¬ 
tained issues involving Sections 327 and 328, to¬ 
gether with issues not involving such sections, and 
the effect of appellee’s motion was to limit the hear¬ 
ing in the first instance “to trial of the issues which 
do not involve such sections.” Rule 62 (a). After 
decision on such other issues the appellant had the 
right to a hearing on the special assessment i^sue. 
This is provided for under subdivision (b), which 
reads in part: 

After decision on such other issues, 
* * * a hearing may, * * * on mo¬ 

tion, be had, limited to the trial of the issue 
whether the petitioner is entitled to have 
its tax determined as provided in section 
328 * * *. 

Appellant urges that the effect of appellee’s mo¬ 
tion was to limit the hearing to issues other than 
the special-assessment issue and that the Board 
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was therefore in error in prematurely deciding 
the special-assessment issue. This contention ap¬ 
pears to be correct, but it must be pointed out that 
the Board promulgated its decision October 2,1928, 
and entered its final order of redetermination Feb¬ 
ruary 15, 1929 (R. 32), and that the record dis¬ 
closes no motion by the appellant after decision 
to have its claim to special assessment tried. It 
is also significant that the Docket Entries on page 
2 of the record show that after notice of settle¬ 
ment was filed by the General Counsel for the ap¬ 
pellee on January 15, 1929, appellant submitted to 
the Board an alterative redetermination on Febru¬ 
ary 5. 1929, and that a hearing was had on Febru¬ 
ary 13, 1929, before Board Member Milliken on 
the contested Settlement under Rule 50. Appellant 
did not take advantage of the opportunity afforded 
by the hearing to call attention to the Board’s over¬ 
sight. Having failed to avail itself of the rights 
extended by the rules, appellant may not now be 
heard to complain. It is elementary that the 
errors to be reviewable must have been definitely 
called to the trial court’s attention in order that 
the trial court be afforded fair opportunity to pass 
on the matter and correct its errors, if any. Monu¬ 
ment Pottery Co. v. Imperial Coal Corp. (C. C. A. 
3d), 21 F. (2d) 683, certiorari denied, 276 U. S. 
618; United States v. National City Bank of New 
York (C. C. A. 2nd), 281 Fed. 754; Arkansas 
Bridge Co. v. Kelly-Atkinson Const. Co. (C. C. A. 
8th), 282 Fedi 802. This court in Carson v. Jack- 
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son, 281 Fed. 411, had occasion to restate the re¬ 
quirement that a party shall make objection^ and 
exceptions in the court below in order to rely on 
the alleged errors on appeal. It is submitted! that 
this rule is applicable in this case. 

It is assumed that the action of the Board here 
complained of was due to an oversight. Wp do 
not attempt to defend the action of the Board but 
we do rely upon the rule that a litigant must j seek 
to correct errors in the trial court before invoking 
the revisory power of an appellate court. 

CONCLUSION 

The waiver was valid to extend the statutory 
period for assessment and this court has ruled | that 
special-assessment determinations by the Bbard 
may not be reviewed. It is submitted that} the 
appeal should be dismissed. 

G. A. Youngquist, 

i 

Assistant Attorney General. 

J. Louis Monarch, 

John G. Bemey, 

Special Assistants to the Attorney General 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Nathan Gammon, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel . 
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